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PREFACE. 



The Committee of the Council, who were appointed at 
Cologne to supervise the Annual Report, regret to have 
to announce to the members of the Association the re- 
moval by sudden death of Mr. Henry D. Jencken from his 
varied and successful sphere of activity as their Honorary 
General Secretary. His death took place on the 26th of 
November, 1881, in consequence of an apoplectic seizure; 
but before his illness he had arranged in MS. the 
substance of the present Report, which the Assistant 
Secretary, Mr. Alexander Scott, has carried through the 
Press under the superintendence of the Committee. The 
Committee take this opportunity of recording their high 
appreciation of the earnest devotion and assiduous services 
of Mr. Henry D. Jencken, and their recognition of the 
great loss which the Association has experienced by his 
unexpected demise. 

The Committee avail themselves of this opportunity to 
make known to the members of the Association that the 
Tenth Annual Conference of the Association will be held 
at Liverpool in the month of August in the present year, 
and that notice of the day of meeting, as soon as it has 
been fixed on consultation with the Local Committee, will 
be communicated to the members. 
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Association for the Reform and Codification of the 
Law of Nations. 



NINTH ANNUAL CONFERENCE. 



COLOGNE, 1881. 



PROCEEDINGS. 



Tuesday, i6 August. 

On Tuesday, the i6th of August, 1881, the Chairman, with 
other Members of the Council of the Association, assembled in 
the Council Room of the Rath-Haus, or Town Hall of Cologne, 
which the Civic Authorities had courteously placed at their dis- 
posal, whence they proceeded at 12 o'clock to the Gothic Hansa- 
Saal, situated in a more ancient part of the Rath-Haus, and 
where the meetings of the Rhenish branch of the Great Hanse 
Confederation were accustomed of olden time to be held. Here 
they were received by Dr. Becker, the Ober-Biirgermeister of 
the City, accompanied by the Biirgermeister, the Ober-Staats- 
Anwalt, and other Members of the Local Reception Com- 
mittee. Dr. Becker, after a few words of salutation addressed 
to the Chairman, proceeded to welcome the Members of the 
Association generally in an eloquent speech in German, of which 
Dr. E. E. Wendt, one of the English Vice-Presidents of the 
Association, at the request of the Ober-Biirgermeister, read a 
translation in English. The text of Dr. E. E. Wendt's translation 
is as follows : 

" Honoured Assembly, Gentlemen, 

" I have, in the name and on behalf of the City of Cologne, 
the honour to welcome within these walls the Association for the 
Reform and Codification of the Law of Nations, and at the same 
time to express the thanks of the city for the distinction wliich 

B 
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you have conferred upon it by your meeting therein, and for the 
impulse which it thereby receives in strengthenmg the recollection 
of ancient international relations by the help of scientific re- 
searches, such as are so well represented by the Papers prepared by 
Sir Travers Twiss, to whom I beg to express my sincere thanks. 

" The aims which you, Gentlemen, have in view are not new ; 
on the contrary, they are as old as human civilisation, when the 
people became blessed with the understanding that such aims 
cannot possibly be attained by means of warfere, but solely by 
means of mutual respect and friendship. But the means whereby 
you endeavour to promote your objects have scarcely been con- 
genial to our Continent before the nineteenth century. And here 
I wish to remind you at this place and at this hour of the 
immense changes which time has brought about It is just 514 
years ago that in this very hall a Congress assembled for the 
Reform and Codification of International Law. It was here that 
the delegates of the Netherland and Baltic cities promised 
solemnly to one another jointly to defend, by all available means, 
the freedom of the sea and its navigation against piracy and 
everything connected therewith. 

" Such compacts or confederations need not at present be 
concluded between mercantile cities ; their vessels need no con- 
voys ; and, least of all, your Association does not appeal to the 
power of the sword for protection ; you rely upon the power of 
public opinion, from whose rectification and elucidation you have 
a right to expect that the legislation of separate States shall be 
harmonised in conformity with international principles, so as to 
secure a uniformity of law in all matters which admit of it. 

" A fear may perhaps be expressed that the present moment is 
not very opportune for your labours, as the tendency to particu- 
larism now prevailing may not be favourable to your efforts. Of 
course every great idea has had to fight against particularism 
when and wherever it appeared. And Germany has, perhaps, 
more experience of its effect than any other country; and it 
unfortunately appears as if even now this struggle is not finally 
concluded. 
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^' But be this as it may, the community of interests among the 
leading nations of the earth is more powerful than the disposition 
to bring to the foreground any particularism, which would natu- 
rally tend to a dissolution of such community of interests ; and, 
let it not be lost sight of, that this community has gained for its 
invincible champion the whole power of modem science, which 
has not only been successful in boring through the rocks of the 
Alps a road for the world's traffic, but in lajring on the bottom of 
the great Atlantic the telegraph cable, which has done so much 
for uniting mankind. 

" How possible it is to execute a great problem as soon as it 
has inspired the civilised world, has been proved by the com- 
pletion of the cathedral which overshadows our city. Every one 
knows now, that in spite of narrow-minded admonishers, who 
regarded from the recommencement of the work its completion 
as something impossible, in spite of all party antagonism and 
disagreeable squabbles during half a century, the work progressed, 
and the more it advanced the less was it affected by any of those 
miserable vexations. 

" May you. Gentlemen, as workmen at the great edifice of 
international jurisprudence and its administration, be successful 
in adding here among us a sufficient number of valuable stones to 
that edifice, so that the year 1881 and your meeting on the 
Rhine may long be blessed recollections for you ; may God 
Almighty grant this ! " 

Dr. E. E. Wendt, after concluding his translation of the 
speech, communicated the following letter which he had received 
from the Right Honorable Sir Robert Phillimore, President of 
the Association, expressing his regret at his inability to take part 
in the Conference, dated The Coppice, Henley-on-Thames, 
August 9th, 1 88 1, and runs as follows : 

" My dear Dr. Wendt, 

" I should be grateful to you to take the trouble on my 
behalf to state at the opening of the Congress how much I regret 
my unavoidable absence from it. 

B 2 
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" I find that after a laborious term in the Admiralty Court, and 
the additional work of two public Commissions (one relating to 
the Ecclesiastical Courts and the other to the Slave Trade), I 
stand greatly in need of rest and repose. 

" I am sure that, in these circumstances, the Congress will 
accept my excuse for non-attendance at the Session which is now 
about to open, and at which I hope their valuable and interesting 
labours will be successfully continued," 

Dr. E. E. Wendt thereupon having moved, and Sir Travers 
Twiss, as Chairman of the Executive Council, having seconded 
the motion, Herr H. H. Meier, of Bremen (Chairman of the 
North German Lloyds), was, by acclamation, elected President 
of the Conference. 

Sir Travers Twiss, having returned thanks to Dr. Becker for 
his kind reception of the Association, begged leave to offer for 
his acceptance two autotypic reproductions of an ancient Charter, 
or Privilege, granted by the Burgrave Henry of Drachenfels, in 
the year 1285, to the Chapter of Cologne; the original of which 
is preserved in the British Museum, London. Dr. Becker there- 
upon expressed his great pleasure in accepting facsimiles of a 
document of so much interest to the City of Cologne. They 
would be preserved in the Archives respectively of the State and 
of the City. Dr. Becker at the same time expressed a hope that 
the good feeling now existing between the German and EngUsh , 
races might endure for ever. 

Sir Travers Twiss then read the following paper. 

"(?« an Ancient Charter of the Burgrave Henry of Drachenfels'^ 

" I have thought it might be agreeable to the Burgomaster of the 
City of Cologne, on the occasion of our present Conference, for 
which he has so courteously accorded the use of the famous 
Hansa-Saal of the Rath-Haus, if I were to present to him a 
facsimile of a manuscript in the British Museum, which, with the 
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permission of the authorities of the Museum, I have "had copied 
by the autotypic process. The manuscript in question cannot, 
indeed, boast of equal antiquity with some of the early charters of 
the Kings of England that are preserved in the archives of this 
ancient city, but it belongs to a period which is probably of 
greater and more immediate interest to the citizens of Cologne. 
That period may be described, not inappropriately, as the period 
of infancy of their noble Cathedral, when its choir was in its 
early stages of construction. That choir has been pronounced 
by others more competent than myself to speak of its structural 
merits, as the most masterly monument in Europe of Gothic 
architecture. Fifty years have elapsed since I first gazed upon 
the crane, which had rested for centuries upon the stump of one 
of its unfinished towers, and I thought it a wise act upon the part 
of those who had failed, from want of funds or for other reasons, 
to complete the towers, that they had left the crane in its position, 
as indicating that the idea of completing the original design of 
the architect had not been abandoned. I did not, however, at that 
time anticipate that I should be privileged to witness, as at present, 
the completion of the original design of the architect, through the 
munificence of the Princes of the House of HohenzoUern. 

** The manuscript in question is a Charter of the Burgrave Henry 
of Drachenfels, which contains a licence to the Chapter of Cologne 
to quarry stone in the mountain of Drachenfels for the purposes 
of the new structure. The foundations of the choir are said to 
have been laid by Conrad of Hochsteden, Archbishop of Cologne 
in 1248, and the choir is said to have been consecrated in 1322. 
The date of the Burgrave Henry's Charter is a.d. 1285, so that it 
would appear to have been granted at a very critical period of the 
work. It .is well known that a quarry is pointed out to visitors 
who ascend Mount Drachenfels, as the locality from which stone 
was procured for the building of the Cathedral, and the quarry 
bears the traditional name of * Dombruch.' The Burgrave's 
Charter gives an unexpected confirmation to this tradition, and 
to the peculiar name of the quarry itself, as the workmen who 
quarried the stone are designated in the Charter by the term 
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* Brechere/ in distinction fix>m the other workmen whose business 
it was to fece the stone, and who are termed ^ Vorslegere.' 

" The Charter itself, as preserved amongst the MSS. in the 
British Museum, is comprised within a comparatively small 
piece of parchment, about seven and a half inches long, and 
five and a quarter inches deep; and the writing is very much 
contracted, so that it is not easily deciphered, except by an 
expert It has appended to it two separate narrow slips of 
parchment, known in those days by the technical term of tails 
(caudae), at least they are so designated in the same century by 
Bracton, one of which contains a seal in wax, of which the outer 
edges and the legend have been broken away ; but the shield of 
arms, bearing a dragon, is still preserved. This was, no doubt, 
the seal of the Burgrave of Drachenfels, attached to the Charter 
in accordance with the * testimonium ' clause. The other tail 
may be presumed to have held the seal of the Burgrave's uncle, 
Frederick, Canon of Bonn, which, according to the same clause, 
was appended to the Charter. 

"I am indebted to the kindness of Mr. Edward Scott, Deputy- 
Keeper of the Manuscripts in the British Museum, for calling my 
attention to this particular manuscript, which has recentiy under- 
gone a more careful examination at his hands, whilst preparing the 
new Index to the Additional Charters. He announced the dis- 
covery of the manuscript in a letter to the * Athenaeum * journal of 
October 30, 1880, in which he has described it as a contract made 
by the Dean and Chapter of Cologne with the Burgrave of 
Drachenfels. The manuscript has at first sight the appearance of 
a contract, as it commences with an acknowledgment that the 
Burgrave has received a certain sum of money from the Chapter 
on certain conditions ; but the Chapter are not contracting parties, 
and the money seems to have been paid in advance as a fee 
for the Licence. The Burgrave appears to have been the pro- 
prietor of the mountain, as he expresses his wish that in case of 
his death his heirs should maintain its conditions, and it may be 
reasonably conjectured, from the general history of the Seven 
Hills, of which Drachenfels is the sentinel in advance towards the 
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river, that the Burgrave of Drachenfels in the thirteenth century 
held the mountain in fee and domain, as a feudatory of the 
Archbishop of Cologne. 

" I have to thank Mr. Edward Scott for deciphering the Latin 
text of the Licence, which I have appended at the conclusion of 
this* paper, preferring to give in this place a free English trans- 
lation of it 

" * To all persons about to inspect these present Letters. Henry, 
the Burgrave of Drachinvels' [sends greeting]. The word 

* Saluteffi ' usually inserted in similar documents is here omitted. 

* We wish it to be known, and we publicly avow by the present 
Letters, that we have received from the Chapter of Cologne and 
from Rudenger the manager of the fabric {procuratore fabrice) of 
the Church of Cologne fifteen marcs in Cologne pennies,' or it 
may mean in Cologne money, *the following condition having 
been interposed, that we ought to consent and license, and in fact 
we do hereby consent and license, that the Chapter and the afore- 
said Rudenger, or whomsoever the Chapter may depute for this 
purpose, with seven men whom we will provide for them, or will 
engage for them on our mountain, at their expense however, of 
whom four shall break the stone, who are commonly called 
breakers {Brechere\ but the other three shall be stonecutters, who 
are called Vorslegere^ on Moimt Drachenfels,* and if they wish to 
have more stonecutters who are called Vorslegere^ they must pro- 
vide them for themselves, who shall make and execute the cutting 

two 
of the stones during -r — years, which shall begin to run from 

the year of our Lord one thousand two hundred and eighty-five 
from the Feast of Palms, for the work of the Cologne Structure in 
the quantity and quality of the stones, as to themselves may seem 
expedient, with this addition that if the Chapter, or whomsoever the 

♦ It would appear as if some words were here wanting to complete the 
text, such as "secturam lapidum faciant et exerceant/' as in the earlier 
licence of 1273, and which the clerk who prepared the licence of 1285 may 
have omitted, as similar words, in relation however to other persons, occur 
in the second line below. The copy of the licence preserved in the Royal 
Archives at Dusseldorf has the same defect in its text. 
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Chapter may have thought proper to appoint for this purpose, 
wish to give up working for a year or two or three, so that they 
shall not make or execute the aforesaid cutting of the stone, it 
shall thereupon be free for them to recover the said years in subse- 
quent years, when they may wish, according as it may suit them- 
selves and the above-mentioned structure. We wish also if it 
should happen, which God forbid, that we should die within the 
prescribed time, that our heirs should maintain inviolably and 
observe the said conditions. In testimony and assurance whereof 
we have conferred these present Letters fortified by the support of 
the Seals of ourselves and of Frederick our uncle, Canon of the 
Church of Bonn, in the year of our Lord one thousand two 
hundred and eighty-five.* 

" There are one or two remarks which deserve to be made upon 
the language of this document. Mr. Scott is disposed to think 
that it gives us the name of the Architect or Director of the works 
at this early period, when it speaks of Rudengerus as the " procu- 
rator fabrice Ecclesie Coloniensis.* I have translated these words 
as * Manager of the Fabric/ being myself disposed to think that 
Rudengerus was an officer of the Cathedral, as we know from 
Bracton's treatise on the Laws of England, which was written 
shortly before this period, that it was the practice for Ecclesiastical 
Chapters to have officers for various purposes, who were styled 

* procuratores ; * but I am not wedded to my opinion, and Mr. 
Scott's conjecture may be correct* Mr. Scott goes on to say, 

* These stones from Mount Drachenfels were (I have seen it 
somewhere stated) of such a bad sort, that before they had 
been long introduced into the fabric, they began to grow weather- 
beaten and show unmistakable signs of crumbling away.' This 
of course is a question of fact, and I am not sufficiently ac- 
quainted with the history of the Cathedral to pronounce an 
opinion upon it; but as a question of evidence, before admit- 
ting that the Burgrave Henry's mountain contained stone of 

♦ I have annexed the text of an earlier licence granted in 1273 by the 
Burgrave Godfrey, the father of the Burgrave Henry, which is preserved in 
the Royal Archives at Dusseldorf, from which it appears that Ulrich, the 
Cantor of the Cathedral, was at that time director of the works. 
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such bad quality, I should wish to be certified that the stone 
which proved to be of such an untrustworthy character was from 
the Dombruch of Mount Drachenfels. If it be correctly handed 
down to us that the choir of the Cathedral was commenced in 
1248, it must have been in the course of construction during forty 
years before this licence was granted. There are other quarries in 
the group of mountains, which are known as the Siebengebirge, 
of which the Drachenfels is at the extreme point, where the cleft 
in the volcanic mountain range allows the Rhine to pass onward 
on its course to the sea. Amongst these is a mountain known as 
the Wolkenberg, which is extensively quarried in the present day 
for building stone. This particular stone is composed of trachytic 
rock in which glassy felspar abounds. Now such a rock may 
prove a traitor to the architect, as felspar easily decomposes. I 
think it not unreasonable to conjecture that the Chapter of 
Cologne may have had recourse to the Burgrave's mountain, 
because the stone which they had elsewhere procured had proved 
to be of treacherous quahty. This conjecture derives some sup- 
port from a circumstance almost pecuUar to this document. It ap- 
pears that the lower edge of the Licence has been turned upwards 
in such a way as to allow of some writing being inscribed on it as 
a postscript to the original text of the Licence. This is ac- 
curately represented on the autotyped facsimile of the Licence, 
but could not well be represented on the print of the Latin 
text, whicli is subjoined. The words so inscribed are first of 
all * ipsi per se sibi,' which is evidently intended as a correc- 
tion for *ipsis'* where it occurs in line 7 of the parchment in 
conjunction with * providebunt ; ' so that the altered text of 
the Licence would run, * ipsi per se sibi providebunt,' which 
would make the text unambiguous. But the second correction 
implies an alteration in the date of the Licence, as instead 
of the words in the text, * which shall begin to run from the 
year of our Lord 1285 from the Feast of Palms' (qui currere 
incipient anno domini millesimo ducentesimo octogesimo quinto 
in festo palmarum),*' the corrected reading would be * which shall 
begin to run from the year of our Lord 1298 from Ash Wednesday* 
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(qui currere incipient anno domini millesimoducentesimo nona- 
gesimo octavo in die Cinerum). The question which arises upon 
this correction is, whether the alteration of the date was equivalent 
to a renewal of the Licence, or whether, the old Licence having 
been exhausted, the document was redelivered with the correction 
as an escrow, and was valid until a new Licence was granted. If 
the Licence was legally renewed by the endorsement of a later 
date, it would be almost an unique fact It is possible that the 
records of the Chapter of Cologne, or some document in the 
archives of the city, may throw light on this question, as if a 
new Licence was in fact granted from the year 1298 some 
record of it may have been preserved. Under any circumstances, 
whether the old Licence was renewed in that year or a new 
Licence subsequently granted, the presumption arising from either 
event would be the same, namely, it would be in favour of the 
quality of the stone from the Burgrave's mountain having at that 
time been approved by the Director of the works of the 
Cathedral. 

" P.S. Dr. Harless, the Keeper of the Royal Archives at Dus- 
seldorf, has courteously replied to my enquiry that there are 
preserved in those Archives two books which contain copies of all 
the Records of the Chapter of Cologne, written in a hand of the 
seventeenth century. Amongst these records are two copies of 
the Licence of 1285 and one copy of a subsequent Licence of 1294. 
It is remarkable that one of the copies of the earlier Licence of 
1285 exhibits the same alterations in the date of the Licence as 
the Charter in the British Museum, viz., 'which shall begin to 
run from the year of our Lord 1298 from Ash Wednesday.* On 
a further examination of the Charter in the British Museum I 
have observed certain 'dots' under the words, *ac Frederici 
nostri avunculi Canonici Bunnensis Ecclesie,* which Mr. Maunde 
Thompson, the Keeper of the MSS., considers to be equivalent to 
the erasure of those words, and to be an instruction probably for 
a new Licence, in which those words should be omitted, and the 
date of which, viz., * from Ash Wednesday 1298,' has been written 
on the lower edge of the Charter turned upwards. — T. T." 
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APPENDIX. 

Latin Text of the Charter of Henry ^ Burgrave of Vrachinvels, pre- 
served amongst the Charters in the British Museum^ and 
entered in the Catalogue of Additional Charters as No. i6, 148. 

^'Vniuersis presentes litteras inspecturis, Henricus Burgrauius de Dra- 
chinvels. Notum esse volumus et tenore presentium proteStamur, nos recepisse 
a Capitulo Coloniensi et Rudengero procuratore fabrice Ecclesie Coloniensis 
XV. marcas Coloniensium denarionim, tali videlicet condicione intraposita, 
quod nos consentire debemus et licenciare, Immo jam consentimus et licencia- 
mus, quod Capitulum et Rudengerus predictus, vel quemcumque ad hoc 
Capitulum deputauerit, cum vii**™ viris, de quibus nos ipsis prouidebimus seu 
ipsis in nostro monte acquiremus sub suis tamen expensis, quorum quatuor 
lapides frangent qui" wlgariter Brechere dicuntur, alii vero tres lapicide, qui 
Vorslegere nuncupantur in Monte Drachinvels, et si plures lapiddas qui 
vorslegere dicuntur habere voluerint, ipsis * prouidebunt, qui secturam 

lapidum faciant et exerceant per ^^ [sic\ annos qui currere incipient anno 

domini M^CC"^LXXX"*- quinto in festo palmarum, ^ ad opus structure 
Coloniensis in quantitate et qualitate lapidum, prout hoc ipsis visum fuerit 
expedire, Hoc adiecto, quod si Capitulum vel quemcumque Capitulum ad hoc 
duxerit ordinandum Ann6 vno vel duobus vel tribus supersedere voluerit, ita 
quod dictam secturam lapidum non fecerint seu exercuerint, extunc erit eis 
liberum eosdem annos recuperare' in annis subsequentibus quando voluerint, 
pront hoc ipsis conpetit et structure memorate. Volumus etiam, vt si nos, 
quod absit, infra tempus prescriptum morj contigerit, heredes nostri condiciones 
predictas suppleant inuiolabiliter et conseruent. In cujus rej Testimonium et 
firmitatem presentes litteras nostri ac Frederici nostri aSnculi Canonici 
Bunnensis Ecclesie sigillorum municione dicto Capitulo contulimus roboratas. 
Datum anno Domini M«CC™LXXX»*>- quinta" 



Latin Text of the Charter of the Burgrave Godfrey, the father of 
th€ Burgrave Henry, granted in theyedr 1273 and preserved in 
the Royal Archives at DUsseldorf No, 642. 

"Universis presentes litteras inspecturis, Godefridus Burgravius de Dra- 
chinvels. Notum esse volumus et tenore presentium profitemur nos recepisse 
a Capitulo Coloniensi et Ulrico Cantore, cui structura fabrice Ecclesie 
Coloniensis est commissa, viginti marcas denariorum Coloniensium tali 
videlicet conditione, forma et fidei datione interposita, quod nos consentire 
debemus et licentiare, immo jam consentimus et licentiamus, quod Capitulum 
et dominus Ulricus prefati cum sex viris, de quibus nos ipsis providebimus 
seu ipsis in nostro monte acquiremus, sub suis tamen expensis, quorum tres 
lapides frangent, et qui vulgariter brechere dicuntur, alii vero tres lapicide, 
qui et vorslegere nuncupantur, in nostro monte I>rachenvels secturam lapidum 
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faciant et exerceant per quatuor annos, qui currere incipient anno d. millesimo 
ducentesimo septuagesimo quaUo in festo Cathedre S. Petri ad opus structure 
Coloniensis, in quantitate et qualitate lapidum, prout hoc ipsis visum fuerit 
expedire ; hoc adjecto, quod si capitulum et dominum Ulricum memoratum, 
vel alium, quern Capitulum ad hoc duxerit ordinandum, uno anno duobus 
vel tribus supersedere contigerit, ita quod dictam secturam lapidum non 
fecerint sen exercuerint, extunc erit eis liberum eosdem annos recuperare 
in annis subsequentibus, quando voluerint, prout hoc ipsis competit et struc- 
ture memorate. Volumus etiam, ut si nos infra. tempus prescriptum mori 
contigerit, quod absit, heredes nostri conditiones predictas supleant inviola- 
biliter et conservent. Recognoscimus etiam, quod dictum capitulum et 
dominus Ulricus secturam lapidum per unum annum facere debeant et possint 
in monte nostro, exceptis annis illis superius aniiotatis. In cujus rei testi- 
monium et firmitatem presentes litteras nostri Burgravii de Wolkenberg ac 
Frederici fratris nostri canonici Bunnensis Ecclesie sigillorum munitione dicto 
Capitulo contulimus roboratas. 

** Datum anno d. millesimo ducentesimo septuagesimo tertio, quarta feria 
ante festum purificationis b. Virginis.*^ 

After the reading of the paper, which was received by the 
members with strong expressions of satisfaction, more particularly 
on the part of the German members who were present, the 
Conference was adjourned until two o'clock. 

On re-assembling, Herr H. H. Meier in the Chair pro- 
posed the names of Sir Travers Twiss, Dr. R K Wendt, Hon. 
David Dudley Field, and Judge Peabody, as Vice-Presidents 
of the Conference, who were unanimously elected. Dr. Syndicus 
Marcus, of Bremen, and Mr. H. D. Jencken, of London, were 
elected Secretaries of the Conference. 

Communications^ Correspondence^ dr'c. 

Mr. H. D. Jencken, as the Honorary General Secretary, then 
communicated a number of letters and telegrams from members, 
excusing their absence from the meeting; among others, from 
. Sir John Lubbock, Sir William Thomson, Herr Theodore 
Engels, Chevalier Karl de Scherzer, Professor Gunther, 
Professor T. M. C. Asser, and many others. 

Minutes of the Berne Meeting. 

The Honorary Secretary then laid upon the table the minutes 
of the Berne Conference, which were accepted as read. 



Digitized by VjOOQ IC 



( 13 ) 

Annual Report of the Council, 

The Report of the Council for the year 1 880-81 was presented 
by Sir Travers Twiss, Q.C, D.C.L., F.KS., as Chairman of the 
Executive Council, as follows : 

Report of the Council for the Year 1880 to 1881. 

The Council have much pleasure in reporting that during the 
past year the Association has made steady progress. 

The obituary during the past year comprises several names of 
warm adherents; included amongst these are those of our 
lamented President, the late Sir Fitzroy Kelly, the last Lord 
Chief Baron of England ; that of Dr. S. Borchardt, of Berlin, 
Minister Resident of Costa Rica, whose assistance in preparing 
the Laws of Bills of Exchange was invaluable. We have also to 
mention the decease of Charles Clark, Esq., Q.C, who by his 
active co-operation rendered valuable services in the year 1877 
to the Association at Antwerp. The names also of the late 
Messrs. Lewis Olrick, of London, G. H. Stuart, of Phil- 
adelphia, J. E. Hurst, of Baltimore, E. C. Benedict and Isaac 
Sherman, of New York, and Dr. Samuel Osgood, of Connecticut, 
have to be honourably mentioned as sincere friends and supporters 
of this Association. 

Mention has been made in the last Report of the increasing 
acceptance of the York and Antwerp rules to regulate General 
Average contributions, and the Council have the satisfaction to 
announce that these Rules have become all but universally adopted* 

Other questions relating to Maritime Law will be submitted on 
the present occasion, especially as regards the Law of Affreight- 
ment, which includes those numerous questions on the Form and 
££fect of Bills of Lading, upon which subject resolutions will be 
submitted for your consideration. 

The question of Bills of Exchange, as anticipated in our last 
Report, has attracted the attention of the Institute of Bankers 
and of the Association of the Chambers of Commerce of Great 
Britain and Ireland, and it is anticipated that a Bill will be sub- 
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mitted in the next session to the British Parliament to codify the 
law on the subject Every effort ought to be made to induce the 
British Parliament to adopt a code calculated to secure, as far as 
possible, a uniformity with other nations in the law of Bills of 
Exchange. 

The Council has to report that progress has been made in the 
matter of Negotiable Securities. The five rules adopted at 
Berne last year have been accepted by the Institute of Bankers 
in London, and every hope is entertained that the Chambers of 
Commerce of Great Britain will likewise approve the five rules of 
law referred to. On this subject Herr Sjrndicus Beisert, of Berlin, 
has favoured the Association with further suggestions ; these will 
be submitted to you in the Report of the Committee on Negotiable 
Securities. The great interest evinced in the different capitals 
on this question entitles the Council to believe that a sound 
practical foundation will be laid, upon which may be framed a 
code of rules internationally applicable regarding these Securities. 

The Council also invites the attention of members to the 
Report on the Law of Copyright, which at present is attracting 
great interest both in England and other countries. 

(Signed) TRAVERS TWISS, 

Chairman of the Executive Council. 

H. D. JENCKEN, 

Hon, General Secretary. 

On the invitation of the President, Sir Travers Twiss then 
read a paper 

" On the Early Charters granted by the Kings of England to the 
Merchants of Cologne.^^ 

" The circumstance of our Conference being held in the ancient 
Hansa-Saal of the Rath-Haus of Cologne has led me to think 
that I should not undertake an unwelcome task, if I were to invite 
your attention for a short time, not only to the high commercial 
position which Cologne occupied towards the latter part of the 
thirteenth century, as the headquarters of what may be appro- 
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priately termed the Rhenish branch of the Great Hanse-League, 
but to an earlier condition of her commerce, before she obtained, 
in 1259, the Staple Right, under which all vessels navigating the 
Rhine were compelled to unload their cargoes in her ports, and 
to re-ship them in Cologne bottoms. I allude to the independent 
trade which Cologne carried on in the twelfth century, before she 
became a member of the Great League; and more especially to' 
her trade with England during that century, which has been 
ignored by most writers on the early history of international 
commerce. By good fortune, however, the Gothic Tower, which 
forms so distinguished a feature of this ancient Town Hall, con- 
tains documents that are undeniable evidence of the important 
trade which the citizens of Cologne carried on with England in 
the middle of the twelfth century, and of which all record is lost 
in England. These documents are of great interest, as they are 
not only valuable evidence of the commercial eminence of Cologne 
at that time, but they have a bearing on the poUtical relations of 
England with Germany at the period of the great schism in the 
Latin Church, when the Emperor Frederic Barbarossa, encouraged 
by the counsels of the Archbishop of Cologne, waged an im- 
placable war against the Papacy, and endeavoured to induce 
Henry II. of England to make common cause with him against 
Pope Alexander, the strenuous protector of Archbishop Becket 
in his struggle for supremacy over the EngHsh King. 

" It has been usual with English writers to refer the commence- 
ment of the charter-privileges enjoyed by the merchants of 
Cologne in London and in other ports of England to a Charter 
granted by King Henry III., in the twentieth year of his reign. 
The text of this Charter has become known to English writers 
through the medium of a Charter of ' Inspeximus ' issued by 
King Edward I., in the eighteenth year of his reign, which recites 
the Charter of Henry III. The enrolment, however, of the original 
Charter of Henry III. exists in the Public Record Office of 
England; but when we come to examine the MSS. which are 
preserved in the Gothic Tower of this noble Town Hall, we shall 
find not merely a copy of this Charter of Henry HI., preserved 
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in an ancient Charter Book (Privilegien-Buch) of the city, but 
copies of five earlier Charters of Trade with England, three of 
which go back to the reign of Henry II., one is of the reign 
of Richard I., and the most recent of them is of the reign of 
King John. There is no record whatever, as far as I am aware^ 
in England of any of the three Charters of King Henry II. 
There is, however, a record of the Charter of Richard I., not, 
indeed, of contemporary date, but contained in a proceeding of 
*Quo warranto,' in the reign of Edward II., in which the 
Charter of King Richard is set forth by the merchants of Cologne 
as the warrant of their trading privileges. It is by a very fortu* 
nate coincidence that this Charter of King Richard is recited in 
extmso in this proceeding of * Quo warranto,' inasmuch as we 
are thereby enabled to set right an error which exists in the date 
of the Cologne MS., or rather, perhaps, which has originated in 
the difficulty of deciphering its true date. On the other hand, 
there is no record whatever in England of the Charter of King 
John, if Lappenberg is correct in assigning it to the twelfth year 
of King John's reign; as, although the text of many of the 
Charters of. that King have been preserved in the enrolments on 
the Rolls of Chancery, printed under the authority of the late 
Record Commission, the entire Rolls of the eleventh and 
twelfth years of his reign have perished, so that we are precluded 
from ascertaining from them whether any Charter granted by King 
John to the citizens of Cologne bore date the 24th July in the 
twelfth year of his reign, at which time King John was in Ireland. 
" My attention was first drawn to these Charters some years ago 
by a reference to them in the appendix to Lappenberg's edition 
of the learned work of Sartorius on the origin of the German 
Hanse (* Urkundliche Geschichte des Ursprungs der Deutschen 
Hanse,' Hamburg, 1830). They have been subsequently pub- 
lished by Dr. Constantine Holdbaum* in his ^ Hansisches Urkun- 
denbuch,' Halle, 1876. I was not, however, at first sight aware of 
the historical importance of the Cologne MSS., and it has been 
only within a comparatively recent period that I have satisfied 

* Now the Archivist of the City of Cologne. 
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myself that the Cologne MSS. of the three Charters of King 
Henry II. are unique, there being no traces whatever of these 
Charters to be discovered in the archives of the Public Record 
Office of England. Lappenberg has been content to publish the 
text of th^se three Charters without assigning any date to them 
in respect of the year in which they'may have been issued. All 
that is apparent on the face of the two first of them — and I shall 
treat of them separately from the third Charter — is, that they were 
granted by the King at Northampton, and they are both of them 
witnessed by Richard de Luci, the King's Justiciary, and by 
William Fitzaldelm, the King's Sewer. 

" The first of these Charters is addressed to the Viscounts and 
the Bailiffs of London — ^for at that time there was no chief 
magistrate of the City of London ^o bore the title of Mayor — 
and it grants to the men of Cologne the privilege of selling their 
wine at the same market where French wine was sold, a sextary 
for three pennies. It fiirther prohibits all persons trom doing to 
them any injury or insult. 

" The second Charter is addressed to the Justiciaries, Viscounts, 
and all the King's Officers /throughout England, and it enjoins 
them to protect the men aid the citizens of Cologne in the same 
manner as the men and the friends of the King, and all their 
merchandise and possessions, so that they shall not suffer any 
injury or insult either in their house in London {de domo sua 
London), or in their goods and merchandise or anything else 
belonging to them, inasmuch as they are all under the King's 
guardianship and protection, and accordingly are to enjoy a firm 
peace discharging their dues and customs ; and they are not to 
exact from them any new customs or dues which they ought not 
and have not been used to discharge ; and if any person maliciously 
wrongs them in these matters, they are to cause full justice to be 
done to them on the King's part without delay. 

"Both these Charters as above mentioned are attested by 
Richard de Luci and William Fitzaldelm, who is described as 
* dapifer,' which is usually anglicised Sewer, and is synonymous 
with Steward of the Household. The place where they were 

c 
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granted is simply denoted by the words *apud Norhampton.' 
The circumstance, however, that they were attested at North- 
ampton enables us to fix within certain limits the time at which 
they were granted, for the practice at that time was for the 
King to grant such privileges to foreign merchants only on 
occasions when he had convened a Common Council of the 
Realm. These trading Charters were, in fact, the precursors of 
commercial treaties, which were not at that time in use; and 
there is, I think, little doubt that the practice was for the King 
to make them known in some way or other to his assembled 
Council, if its assent to them was not formally obtained. How- 
ever this may be, the circumstance that they were granted at 
Northampton points to the conclusion that they were granted 
either in the year 1157 or in the year 11 64, in both of which 
years the King held a Council of the Realm at Northampton. 
Dr. Holdbaum has attached to these Charters the date of 1157, 
and that Lappenberg inclines to that date may be inferred from a 
note appended by him to Sartorius, Tom. i, p. 5, in which he 
cites a letter addressed by King Henry II. to the Emperor 
Barbarossa in 1157, of which I have subjoined the text in the 
Appendix, I am, however, disposed to think that they were 
granted at the later Council held in Z164, which was a Council 
of far greater importance than the previous Council of 1157. 
The former Council is only noticed by one of the Chroniclers of 
that period, whilst both Matthew Paris and Roger de Hoveden 
have given us a very full account of the later Council It 
is not, however, the greater importance of this later. Council, 
that induces me to select it in preference to the earlier Council 
There are other circumstances deserving of attention,^ that appear 
to me to be strongly in its favour. There was no particular 
motive, as far as I have been able to discover from con- 
temporary history, why Henry IL should have granted any 
particular privilege of trade to the merchants of Cologne at the 
Council held at Northampton in 1157. There were, however, 
strong motives for showing favour to them in 11 64, from the 
King's desire to please the Archbishop of Cologne, who had 
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opened negotiations with the King otk the part of the Emperor 
Frederic Barbarossa for die marriage of one of the King's 
daughters to the Emperor's son, and of the other, namely the 
Princess Matilda, to Henry die Lion, Duke of Saxony, the 
Emperor's cousin. The negotiations for these marriages were 
carried on by Reginald,* Archbishop of Coiogne, who had himself 
probably suggested the alliance to the Emperor as a means of 
furthering the Emperor's project of inducing the King to join him 
in his support of the Antipope Octayian against Pope Alexander 
The marriage of the Emperor^s son to the King's daughter did 
not take e^ct, but the negotiation of the marriage of the Princess 
Marilda to Henry the Lion was successful, and from this marriage 
sprang William of Winchester, the progenitor of the line of 
Brunswick Princes, which after the lapse of five centuries has 
succeeded to the throne of the Plantagenets. 

^^The Council of Northampton of 1x64 would ^us appear to 
have been assembled at a time when there was a motive for King 
Henry II. to grant privil^es of tiude to the citizens of Cologne. 
Further, the Gr^t Justiciary, Richard de Lud, had a motive to 
humiliate Archbishop Becket, who was the determined adversary 
of the Archbishop of Cologne, and who did everything in his 
power to thwart the scheme of the Imperial marriages. The 
year 11 64 is in fact an epoch of great significance in the history 
of England. A Great Council of the Realm had been assembled 
in the early part of that year (January 2Sth-27th) at Clarendon, 
at which the famous Constitutions of Clarendon were reported to 
the King by the Great Justiciary, and were confirmed by the 
bishops and the barons. Archbishop Becket had promised at 
this Council to observe those Constitutions, upon which the 
relations of the Church to the State in England rested down to 
the Tudor Reformation of those relations. The Archbishop, 
however, subsequently repented of his having given his consent 
to certain articles of those Constitutions, and had sent to Rome to 

* Reginald of Dassel had been elected Archbishop of Cologne in 11 59, in 
which year the Schism in the Church commenced, and Cologne with its 
Archbishop took the side of the Emperor against Pope Alexander III. 

C 2 
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obtain absolution from his promise, which absolution was granted 
to him by Pope Alexander. It was in the interval between the 
Council of Clarendon and the Council of Northampton (Oct 6-13) 
that the negotiations for the Imperial marriages were set on foot 
Archbishop Becket was summoned to appear before the King at 
Northampton, and he came, indeed, to that Council under a kind 
of protest, carrying in his own hand his processional cross. From 
this period the open quarrel of the King with Archbishop Becket 
may be said to date, and shortly afterwards the Archbishop fled 
from England to Pope Alexander, who was then in France. 
Immediately upon his departure the marriage of the Princess 
Matilda to Henry the Lion was arranged, and the Archbishop 
.of Cologne came oyer to England in the next following year to 
escort the Princess to her future husband. There was thus every 
ground at the time when the great Council of Northampton was 
held in 11 64 for the King to favour the Archbishop of Cologne 
by granting to the citizens of Cologne equal privileges for the 
sale of their wine in London with those enjoyed by the French 
merchants. Their house, which was near the river gate, called 
Dowgate, contained the hall of their guild, and we shall find it 
styled in the Charter of Richard I. their Guildhall 

" The third Charter of King Henry 11, is addressed to all 
Justiciaries, Viscounts and Officers, and others owing fealty to the 
King, both French and English, so that this Charter had wider 
scope than the two previous Charters. It enjoins them to guard 
and maintain and protect the citizens and merchants and men of 
Cologne and all their goods and possessions, wherever they may 
come to them in the King's land, as if they were the King's own, 
so that they should neither do nor permit to be done to them any 
injury or insult, inasmuch a^ they are the King's faithful men, and 
they themselves and all their goods are in the King's hand and 
custody and protection. And if any one maliciously wrongs them, 
let plenary justice be done to them without delay. 

This Charter is without a date, but it is attested by Richard, 
Bishop of Winchester, Hugh, Bishop of Durham, John, Dean of 
Sahsbury, and William Fitzaldelm, the King's Sewer, at Woodstock 
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Now we learn from the Chronicle of Benedict of Peterborough 
(Rolls edition, vol. L, p. 1175), that King Henry II. held a Great 
Council at Woodstock on July ist, 1 175, at which, amongst 
other prelates, Richard, Bishop of Winchester, and Hugh, Bishop 
of Durham, were present, besides almost all the Abbots of the 
Province of Canterbury, and at this Council John of Salisbury, 
also known as John of Oxford, the King's Clerk, was elected to 
the vacant Bishopric of Norwich. We need not, therefore, have 
any hesitation in assigning the grant of this Charter to the 
occasion of the King holding a Council at Woodstock on ist 
July, 1175. 

" The next Charter is one of very considerable interest, having 
been granted by King Richard I. at Louvain, in the fifth year of 
his reign, under strong motives of gratitude for the friendly 
assistance of the then Archbishop of Cologne. It is addressed to 
all Archbishops, Bishops, Abbots, Counts, Barons, Justiciaries, 
Viscounts, Officers, and all Bailiffs and persons owing fealty 
throughout the whole of England : 

" * Know ye that we have released our beloved citizens of Cologne 
and their merchandise from the payment of the two shillings 
(solidos) which they were accustomed to pay for their Guildhall 
in London, and from all other customs and demands which 
appertain to us . in London and through all our land of 
England. 

' " * We have also granted to them freedom of coming and going 
throughout all our land, and that they may freely attend the fairs 
throughout our land, and buy and sell both in the township (villa) 
of London and elsewhere. 

"* Therefore we will and firmly enjoin that the aforesaid 
citizens of Cologne may have the aforenamed liberties and free 
customs throughout the whole of our land of England.' 

" This Charter is attested by Henry, Duke of Louvain, Godfrey 
de Say, Thomas FitzBemard, William de Stagno, and William of 
St Mary Church ; and it is given under the hand of William, 
Bishop of Ely, the Legate of the Apostolic See and the King's 
Chancellor, at Louvain, on the i6th day of February, in the 
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fifth year of his roign, which would be identical witili the year 
of our Lord 1 1 94. 

" The ciicumstances under which this Charter was granted by 
King Richanl are of considerable histotical interest. King 
Richard) as is well known, upon the Crusaders having concluded 
a truce with the Sultan Saladin for three years^ determined to 
letum to England to combat the intrigues of his brother, Prince 
John. He sailed from Acre in the month of September, 1192, 
and landed at Corfu (Cuverfu), whence he took shipping for 
Ragusa, and ultimately was driven by a storm on shore at Zara or 
at Pola, for there is some discrepancy among the chroniclers on 
this head. On the other hand, if we give credit to the letter of 
the Emperor Henry, of December 28, 1192, announcing King 
Richard's capture to King Philip of France, Richard was ship- 
wrecked between Aquileia and Venice. He thence proceeded on 
horseback, accompanied by William de Stagno, to Vienna, in the 
neighbourhood of which city he was seized by the emissaries of 
Leopold, Duke of Austria, and was imprisoned by him in the 
castle of Tyemstein (Durrenstein), on the Danube.* The Duke 
of Austria was extremely hostile to Richard, considering him to 
have been privy to the murder of Conrad of Montserrat, the rival 
of Guy de Lusignan as a candidate for election to the vacant 
&rone of Jerusalem. After haying kept Richard a prisoner for 
some months, Duke Leopold entered into a convention with the 
Emperor Henry to deliver the King as a prisoner to the Emiperor, 
on condition of sharing with the Emperor the King's ransom, 
which, under this Convention, was fixed at 100,000 marks of 
silver. Richard was thereupon brought to the dty of Spires, and 
there surrendered to the Emperor on Marcli^ 12, 1193, and it was 
from Spires that the King first wrote home for money, having 
agreed with the Emperor to pay to him 100,000 marks of pure 
silver of Cologne weight {adpondus Coionia), for at this time the 

♦ This account of the seizure and captivity of Richard I. is mainly taken 
from Ausbertus, ' Historia de Expeditione Friderici Imperatoris,' edited by 
Jos. Dobrowsky, Prag. 1827, pp. 108-121, which has been inserted by Canon 
Stubbs as Appendix II. to the Chronicle of Roger de Hoveden, Rolls 
edition, vol. iii. 
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weights and measures of Cologne were in general use. The 
Abbots of Boxley and of Robertsbridge, two skilful diplomatists, 
had meanwhile been despatched from England to discover King 
Richard's place of imprisonment, and, having obtained an intier- 
view with the King, returned to England with the news of the 
agreement between the King and the Emperor (Chronicle of 
Roger of Hoveden, Rolls edition, vol. iil, p. 205), and with the 
further object of procuring the money for his ransom. Mean- 
while the King's place of captivity was frequently changed, to 
prevent any attempt at rescue. At last a treaty was concluded 
between King Richard and the Emperor, on the 23rd June, 1193, 
settling the details of the payment of the ransom and other 
matters ; but there was considerable risk of the Emperor refusing 
to fulfil this treaty, owing to the intrigues of King Philip of France 
and of Prince John of England, who promised to the Emperor 
large annual payments of money if he would detain King Richard 
in perpetual captivity. At last the Emperor fixed to set King 
Richard free at Mayence on the 2nd February, 11 94; but even 
at the last moment he wavered, and it was only upon the indignant 
remonstrances of the Archbishops of Mayence and of Cologne 
and other Archbishops and Princes of the Empire, amongst whom 
was Henry the Warrior, Duke of Louvain, the cousin of King 
Richard, that at last, on the 4th February, 1194, the Emperor 
delivered up King Richard into the hands of his mother. Queen 
Eleanor, having himself kept him prisoner for a year and six 
weeks and three days. The Emperor thereupon gave to the King 
a safe-conduct to the port of Antwerp, and the King forthwith 
proceeded to Cologne, where he remained three days, and where 
the Archbishop welcomed him with great joy, and celebrated a 
thanksgiving mass for his liberation. The Archbishop further 
accompanied the King to the port of Antwerp, and it was at 
Louvain that King Richard granted, out of gratitude to the 
Archbishop, a Charter which acquitted henceforth the citizens of 
Cologne from certain payments for their Guildhall in London, to 
which Charter Duke Henry of Louvain affixed his signature as an 
attesting witness. 
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" The Charter, however, according to the copy in the archives of 
the City of Cologne, exhibits a text which is not altogether correct, 
or it may not have been correctly deciphered by Lappenberg. 
It has been printed by him with the date of 6 February, which has 
led Canon Stubbs, in his edition of the * Chronicle of Roger de 
Hoveden ' (vol. iii, p. 235), to remark, in a note, that * the 
Charter, as given in Sartorius, is dated at Louvain, Feb. 6. But 
this is impossible.' All doubt, however, as to the correct text 
of the Charter, and of its true date, is removed by a comparison of 
the Cologne MS. with the text of the Charter as set out by the 
merchants of Cologne themselves in their answer to a writ of 
*Quo warranto' sued out against them in the reign of Edward II., 
and on record in the Public Record Office of England. 

" Dr. Holdbaum, in his version of this Charter, has corrected 
the date, and he has also corrected some miswritings of the 
text It is an interesting fact that amongst the witnesses to this 
Charter appears the name of William de Stagno, who, according 
to the narrative of Ralph de Coggeshall, was taken prisoner with 
the King, and was the King's companion throughout his captivity. 
The Abbot of Coggeshall, in stating this fact, writes after what he 
had heard from Anselm, the King's Chaplain. All the other 
witnesses are historical personages. Godfrey de Say had come 
over expressly from England at the request of the Chancellor. 
William FitzBemard was Chief Justice of the Forests 11 78-1 184, 
and William of St Maiy Church was the King's Prothonotary. 
The Chancellor was the famous Bishop of Ely, who succeeded 
in negotiating a league between King Richard and the Emperor. 

** The fifth Charter is a Charter of King John's, drawn up in 
almost the same words as the Charter of King Richard's, and pur- 
porting, in fact, to be framed after it It exhibits the same clerical 
errors as are found in the MS. of King Richard's Charter. It 
would seem from the transcript of this Charter in Lappenbeig's 
Appendix, that the text of the Cologne MS. is very difficult to 
decipher, as there are evidently several errors in Lappenberg's 
transcript The Charter purports, accordmg to Lappenberg, 
to be witnessed by Gerard FitzPeter, Earl of Essex ; William 
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Marshall, Earl of Pembroke ; William de Ferrers, Earl of ; 

William Briware, Hugh de ; and Thomas dc Sanuford, 

and to have been given by the hand of Richard de Marisco, Arch- 
deacon of Richmond and of Northumberland, at Corfe, on the 
24th July, in the twelfth year of King John's reign. Such is 
the reading of the attestation clause according to Lappenberg, and 
Dr. Holdbaum dpes not dissent from Lappenberg's version of it. 
The known facts of history, however, will not allow us to admit 
that any Charter could have been signed at Corfe Castle by King 
John on the 24th July, 12 10, as he crossed over to Ireland from 
Pembroke on the 6th June in that year, and did not return to 
England before the 30th August (Matthew Paris, * Hist Anglorum,' 
Rolls edition, vol il, p. 122). We must therefore seek for 
another reading of the MS. as regards either its place or its time 
of execution. Unfortunately, however, as already observed, the 
Charter Rolls of King John for the years 1209 and 12 10 have all 
perished, but the Rotulus de Praestitis, in other words, the Roll 
of the payments out of the King's purse in 12 10, has been 
preserved, and from this Roll it appears that King John was at 
Carrickfergus, in Ireland, on the 24th July in the twelfth year 
of his reign, I had at one time thought that Lappenberg had 
possibly misread the name of the place at which this Charter was 
executed, as he himself states that the text of the Charter is very 
difficult to decipher; but with the courteous assistance of Mr. 
William Hardy, the Deputy Keeper of the Public Record Office 
in London, I have arrived at the conclusion that Lappenberg's 
error has not been in mis-deciphering the place, but in mis- 
deciphering the time when this Charter was executed, and that 
he has misread the Roman letters XV., as if they had been 
written XII. There is, in fact, on record on the Charter Roll of 
the fifteenth year of King John, M. 3, now in the Public Record 
Office in London, a Charter of identical purport with that in the 
Cologne archives, and which was granted by King John to the 
citizens of Cologne in the fifteenth year of his reign. The 
attestation clause is not set forth in full, but the two first names 
are those of G. FitzPierre, Earl of Essex, and William Marshall, 
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Earl of Pembroke, tile rest of the attesting witnesses being, 
comprised under the general term of *et multis aliis.' There 
can be no doubt that this is the Charter of which a copy is 
preserved in the archives of the city of Cologne, and of which 
Lappenberg has published the text* Lappenberg states that he 
had had great dilSiculty in deciphering the attestation clause. 
For instance his reading of * Gerard FitzPier' is erroneous, as 
Galfridus Filius Petri was at that time Earl of Essex. He was 
also the Chief Justiciary of England. Lappenberg is correct in 
describing William Marshall as Earl of Pembroke. Both these 
noble earls, who were staunch adherents of King John, had been 
invested with their earld(Hns at his coronation (Roger de Hove- 
den, Rolls edition, iv., p. 90). Lappenberg is unable to decipher 
the title borne by William de Ferrariis, who had been restored to 
the Earldom of Derby in 11 99, and he leaves his title blank. He 
has also been unable to decipher the name of the fifth witness, 
whose christian name only he has given, but Dr. Holdbaum 
reads 'Hugone de Gumaco.' There is no difficulty as re- 
gards Thomas de Samford, who was a King's Justiciary, or 
Richard de Marisco, as there are records of the latter's appoint- 
ment as Archdeacon of Northumberland in July 1212, and of his 
appointment as Archdeacon of Richmond on July 4, 121 3. He 
was, in fact, at the time when this Charter was executed, acting as 
Deputy Chancellor, and he was himself subsequently promoted to 
the office of Chancellor of the Kingdom. There were ample 
motives at this time for King John to giant to the citizens of 
Cologne a confirmation of the liberties granted to them in 11 94 by 
his brother Richard I. He had embarked in a war against Philip 
of France as the ally of the Count of Flanders, who, in conjunc- 
tion with John, supported the cause of the Emperor Otho IV. 
This was a period of great animosity between the two parties in 
Germany, who respectively espoused the cause of the Emperor or 

* Dr. Holdbaum has communicated to me the fact that in the ' Privilegien- 
Buch * of 1326, in the Cologne Archives, there are copies of two Charters of 
King John of identical purport, dated respectively in the twelfth and the 
fifteenth years of his reign. 
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of the Pope, and it was in the contest then carried on between Pope 
Innocent III. and the Emperor Otho IV., who was the nephew of 
King John, that the names of Gnelphs and Ghibelines became 
substituted exclusively for those of the party of the Empire and 
the party of the Papacy. Pope Innocent III. had placed upon the 
bead of Otho IV. at Rome, in the year 1209, the golden crown of 
the Empire ; but a quarrel soon broke out between the Emperor 
and the Pope, and the Pope raised against the Guelph Emperor 
the chief of the Ghibeline House, namely the young Frederick II., 
the gr^dson of Frederick Barbarossa. Frederick, seconded by the 
Pope, passed into Germany, and in 12 12 was crowned by the 
German Ghibelines emperor at Aix-la-ChapeUe ; but Cologne 
remained ^ithfiil to the cause of Otho IV., and it was partly to 
encourage the citizens of Cologne and partly to reward them that 
King John, in 12 13, confirmed to them the privileges secured to 
them under the previous Charter of King Richard. The renewal 
of this Charter was in fact equivalent to the renewal of a treaty of 
commerce between England and the patrician merchants of Cologne 
who claimed to be the descendants of the ancient Roman colonists, 
and who maintained their aristocratic form of government under 
the protection of the Prince-Archbishop down to the last decade 
of the last century. It is not necessary to follow up the further 
history of the Charters granted to the merchants of Cologne by 
the Kings of England in the reigns of Henry III., Edward I., 
a^id Edward II. They are on record in England, and are referred 
to by most writers on international commerce ; but the Charters 
of Henry II., to which I have called your attention, are not 
generally known, whilst Lappenberg, who is a high authority in 
Germany in matters of English history, has fallen into error in 
the dates which he has assigned to the Charters of King Richard 
and King John. Such documents, when correctly deciphered, 
are more trustworthy guides than even the writings of con- 
temporary chroniclers; when, however, they are mis-deciphered, 
they become pitfalls to the historian, and may perplex instead of 
assisting him in his researches. 

" I may add that there are preserved in the archives of this 
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ancient city many other records illustrating the friendly relations 
of commerce which existed between England and Cologne before 
Cologne joined the Hanse Confederation, and became the head 
of the Rhenish branch of that great commercial Union, which 
did so much to promote the civilisation of Northern Europe 
and to put down piracy. Amongst these there are said to be 
copies of a Charter of William II. of England, and of a Charter 
of Henry I. of England, the contents of which have never been 
published.* If these Charters exist and should be found to con- 
tain grants of safe-conduct, or, still more, of trade-privileges, to 
the merchants of Cologne, they would give strong support to the 
tradition which refers the commencement of their commerce with 
England to the time of the Anglo-Saxon Kings.t Of the general 
desire of those Kings to encourage foreign merchants to frequent 
English ports we have clear evidence in the laws of King 
Ethelred, but those laws do not speak of the merchants of 
Cologne^ unless they are comprised under the title of the men 
of the Emperor {homines Imperatoris)^ which Lappenbeig holds to 
be highly probable. 

APPENDIX. 

Latin text of the Five Charters, of which copies exist in the Archives of the 
City of Cologne, according to Lappenberg's reading of them in his edition 
of Sartorius. 

(I.) Henricus Dei gracia Rex Anglie et Dux Nonnannie et Aquitanie et 
Comes Andigavie, ViceComitibos et ballivis suis London salutem. Concedo 
ut homines Colonienses vendant vinum suum ad Foram, quo venditur rinum 
Francigenum, scilicet sextarium pro 3 denariis. Et ideo prohibeo ne ipsi inde 
disturbentur, nee aliquis super hoc injuriam eis faciat vel contumeliam. Tes* 
tibus Ricardo de Luci et Wilhelmo filio Aldeni dapifera 

Apud Norhampton. 

Kopie im Privilegien Buch von 1326, fol. 54. Engelant 7a 



* My authority for this statement is a letter from a foreign correspondent 
addressed from Cologne to the Secretary of the late Record Commission^ 
and printed in the Report on Foedera, Appendix A, Supplement, p. 1 1. 

t Dr. Holdbaum has courteously informed me that no trace exists in the 
Cologne Archives of either of these earlier Charters. He was unfortunately 
absent from Cologne during the Conference, so that I could not have access 
to the Archives in the Gothic Tower. 
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(2.) Henricos Dei grada Rex Anglie et dux Nonnaimie et Aquitanie et . 
comes Andigavie, Justiciariis, ViceComitibtis et oranibus ministris suis Anglie 
saltttem. Precipio vobis, quod custodiatis et manuteneatis et protegatis 
homines et cives Colonienses, sicut homines meos et amicos, et omnes res et 
mercaturas soas et possessiones, ita quod neque de domo sua London, neque 
de rebus neque de mercaturis suis aut aliquibus aliis ad eos spectantibus 
injuriam aliquam vel contumeliam eis faciatis, neque fieri permittatis, quia 
et omnia sua sunt in custodia et proteccione mea, et ideo firmam pacem 
habeant faciendo rectas consuetudines suas, et nullas exigatis ab eis novas 
consuetudines vel rectitudines, quas facere non debeant, nee facere solebant, 
et si quis super hoc maligno forifedt, plenam eis meam sine dilatione justiciam 
fieri faciatis. Testibus Ricardo de Lud, Wilhelmo filio Aldeni dapifero. 

Apud Norhampton. 

Kopie im Privijegienbuch von 1326, foL 54. Engelant 73. 

(3.) Henricus Dd grada Rex Anglie et dux Normannie et Aquitanie et 
comes Andigavie, justiciariis, vicecomitibus, et omnibus ministris et fidelibus 
sms Francis et Anglis terre sue salutem. 

Precipio vobis, quod custodiatis et manuteneatis et protegatis dves et 
mercatores et homines Colonienses et omnes res et possessiones suas, ubicunque 
ad vos venerint in terram meam, sicut meas proprias, ita quod nullam injuriam 
vd contumeliam ds faciatis nee fieri permittatis, quia homines et fideles mei 
sunt, et ipsi et omnia sua sunt in manu et custodia et protecdone mea. £t si 
quis super hoc maligno* forfecit, plenariam eis inde sine dilatione justidam 
fieri faciatis. 

Testibus R. Wyntoniensi, Hugone Dundmensi Episcopis, Johanne decano 
Saresbiensi, Wilhelmo Aldeni dapifero. 

Apud Wudestok. 

Copie in Privilegienbuch von 1326, foL 54. Engelant 71. 

(4.) Richardus Dei grada Rex Anglie, dux Normannie, Aquitanie, et 
comes Andigavie, Archiepiscopis, Episcopis, Abbatibus, Comitibus, Baronibus, 
Justiciariis, ViceComitibus, Ministris et omnibus ballivis et fidelibus tocius 
Anglie salutem. 

Sciatis quod nos quietos damasse dictos nostros cives de Colonia et mer- 
candisam suam de illis duobus solidis, quos solebant dare de Gildhalla sua 
London, et de omnibus aliis consuetudinibus et demandis que pertinent ad 
nos in London et per totam terram nostram in Anglia. 

Concessimus eciam eis salvum ire et salvum venire in totam terram nostram, 
et quod libere possint ire ad ferias per totam terram nostram, et emere et 
vendere et in villa London et alibi. 

Quare volumus; et firmiter precipimus, quod predicti cives de Colonia pre- 
nominatas libertates et liberas consuetudines habeant per totam terram nostram 
Anglie. 

Testibus H. duce de Lovanio, Gaufrido de Say, Thoma filio Bemardi, 



* ** Maligno " in both of the Chartei's (2) and (3) is probably a misreading 
for " maligne.'* " Saresbiensi " is a contraction for " Saresburiensi/' 
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, Wilhelmo de Stagno, Wilhelmo de Sancte Marie Ecdesia. Datum per mtnum 
W. Elyen. £piscopi« Apostolice sedis legati, Caaodlarii nostri apod Lovan: 
VI.* die Febr., anno qninto regni nostrL 
Kopie im Privilegienbuch von 1326, foL 54. Engeiant 74. 

(5.) Johannes Dei gtacia Rex Anglie, dominns Hibemie, Dux Normannie, 
Aquitanie, et Comes Andigavie, Archiepiscopis, Episcopis, Abbatibus, Comi- 
tibus, Baronibus, Jasticiariis, Vicecomitibus, Ministris et omnibus baUivis et 
fidelibus tocius regni Anglie Salutem. 

Sdatis qnod nos quietos clamasse dilectos nostras ciYes de Coloma et 
mercandisam stiam de illis duobus solidis, quos solebant dare de Gildehalla sua 
London, et de omnibus aliis consuetudinibus et demandis, que pertinent ad nos 
in London et per totam terram nostram in Anglia. 

Concessimus eciam eis salvum ire et salvum venire in tOtam terram nostram 
et quod libere possint ire ad ferias per totam terram nostram et emere et 
vendere et in villa London et alibi, sicnt carta domini regis Ricfaardi fratris 
nostri, quam inde habent, rationabiliter testatur, salva libertate dvitatis nostre 
London. 

Quare volumus et fermiter predpimus quod predicti dves de Coloma 
prenotatas libertates et liberas oonsuetudines habeant per totam terram nostram 
Anglie, sicut scriptum est 

Testibus Gerardo filio Petri Comitis Essex. W. Maresdiallo Comite 

Pembroc W. de Ferrariis Comite -. Wilhelmo Briware, Hugone de -. 

Thoma de Sanuford. Datum per manum Magistri Ricardi de Marisco 
Archidiaconi Richensis et Northumbrie, apud Corf. 24 die Julii anno regni 
nostri duodedmo. 

Kopie im Privilegienbuch von 1326 foL 55. 



P.S. Otto, Bishop of Freysing in Bavaria, was the unde of the Emperor 
Frederic Barbarossa, and he has composed a Chronicle of the exploits of that 
Emperor, which breaks off in 1 156 at the end of the second book^ He had 
contemplated a third book, which he was prevented by death from completing; 
and Radevic, a Canon of Freysing, has continued the Bishop's work down to 
1160. Both these Chronicles have been printed in the collection of Illustrious 
Historians of Germany, published by Urstidus, and printed at Frankfort in 
1585. Radevic was accordingly a contemporary of the Emperor's, and he 
speaks as if he had been present at Herbipolis ( Wiirzburg), which Bishop Otto 
describes as a city in Franconia {in civitate Orientalis FrancicB)^ where the 
Emperor received the messengers of King Henry 11., who delivered to him a 
variety of sumptuous presents and a letter from the King, in return for 
presents and a letter which the Emperor had previously sent to the King. 
Radevic has inserted in his Chronicle the text of the King's letter, which is 



• It has been already observed that this date is an error for " XVI. die 
Febr." Other errors have also been alluded to, such as " Sdatis quod nos," 
in which "quod" is redundant, and "salvum ire et salvum redire," which is 
rendered in the Quo Warranto of Edw. II. as "salvos ire et salvos venire." 
" Dictos" is also there rendered "dilectos." 
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dated from Northampton, and is attested by Thomas the Chancellor, after* 
wards Archbishop of Canterbury. It speaks of treaties of peace and friendship 
which the £mperor had initiated {pads et amaris dignatus estis faedera 
inchoare)^ and expresses a desire that there may exist between the subjects of 
both monarchs an indivisible miity of love and of peace and a security of 
commerce {sit igitur inter nos et populos nostras dUeciionis et pads unitas 
indivisa^ commercia tuta), Lappenberg is disposed to rely on this letter as 
confirmatory of the view, that the Charters of Henry II. granted to the . 
citizens of Cologne, which were attested by Richard de Luci and William 
Fitzaldelm at Northampton, were so attested at the Council held at North- 
ampton in 1 1 57, at which Thomas the Chancellor was present, and at which 
it may be gathered from other authorities that Richard de Luci was also 
present Lappenberg's conjecture may be correct, and it has found general 
favour in (xermany, but I have always felt a difficulty in giving to the King's 
letter so narrow an interpretation, as it speaks of "pacis et amoris foedera," 
which the Emperor had initiated, and the term "populos nostros" would 
seem hardly to be satisfied by a Charter conBned to the citizens of Cologne. 
Still the port of Cologne may at this time have been the chief port of 
departure for German ships and German merchants trading with England, for 
Elngland was at that time poor in merchant ships, and the policy of her kings 
was to open her ports to the merchant ships of other nations. Whichever 
date may be the more correct, whether the date of 1157, resting on the letter of 
Heniy II. to the Emperor, or the date of 1164, resting on the special &vour 
shown by the King to Archbishop Reginald of Cologne, the Charters are 
evidence of an intimate commercial intercourse between London and Cologne 
at a period long before Cologne became a Member of the Hanse League. As 
the Chronicle of Canon Radevic is to be found in very few libraries, I have 
annexed the Letter of King Henry II., the text of which, as far as I am 
aware, is to be found only in that Chronicle. 

Text of a letter firom King Henry IL of England to the Emperor Frederic Bar- 
barossa, printed in Radevic's continuation of the History of the Emperor 
Frederic's reign by Bishop Otto of Freysing ; to this letter Radevic assigns 
the date of A.D. 1157, and states that he was present when it was delivered 
to the Emperor. 

Praecordiali amico suo Friderico, Dei gratia Romanorum Imperatori invic- 
tissimo, Henricus, rex Angliae, Dux Normannise et Aquitanise, et Comes 
Andegavensis, Salutem et verae dilectionis concordiam. 

Excellentiae vestrse quantas possumus referimvs grates, dominantium optime, 
quod nos nunciis vestris visitare, salutare literis, muneribus praevenire et quod 
his charius amplectimur, pacis et amoris invicem dignatus estis foedera inchoare. 
Exultavimus et quodammodo animum nobis crescere, et in majus sensimus 
evehi, dum vestra promissio, in qua nobis spem dedistis in disponendis regm 
nostri negotiis, alacriores nos reddidit et promptiores. Exultavimus, inquam, 
et tota mente magnificentise vestrs assorreximus, id vobis in sincero cordis 
affectu respondentes, quod qnicquid ad honorem vestram spectare noverimus, 
pro posse nostro effectui mandpare parati sumus, Regnum nostrum, etquicquid 
ubique nostrae subjicitur ditioni vobis exponimus et vestrse committimus 
potestati, ut ad vestrum nutum omnia disponantur, et in omnibus vestri fiat 
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voluntas imperii, Sif igitur inter nos et populos nostras dilecHonis etpacis unitat 
indhnsa^ comnurcia tuta^ ita tamen at vobis, qui dignitate prseeminetisy 
imperandi cedat auctoritas, nobis non deerit voluntas obsequendi. £t sicut 
vestTK serenitatis memoriam vestrorum excitat in nobis mnnerum largitio, sic 
vos nostri quoque reminisci praeoptamus, mittentcs quae pulchriora penes nos 
erant et vobis magis placitunu* Attendite itaque dantis affectum, non data, 
et eo animo quo dantur exdpite. De manu beati Jacobi, super qua nobis 
scripsistis, in ore magistri Hereberti et Guilhelmi derici nostri verbum 
posuimus, teste Thoma Cancellario apud Norhant. 

At the conclusion of the paper the thanks of the Conference 
were voted to Sir Travers Twiss for having presented a paper 
of so much historical interest, throwing so much light on the 
early commercial intercourse between the citizens of London and 
of Cologne. 

The Honorary Secretary then read the Report of the English 
Committee on Negotiable Securities {;vide Appendix C), and Dr. 
Marcus, Syndic of the Bremen Chamber of Commerce, submitted 
a series of resolutions formulated by Herr Beisert, Syndic of 
the Kaufmannschaft of Berlin {vide Appendix D.) ; Mr. H. D. 
Jencken then read the following paper on the subject of the 
resolutions : 

" Negotiable Securities, 

" When last year the Berne Conference passed a series of 
Resolutions respecting the laws on Securities to Bearer, the Con- 
ference was fully aware that they could only be regarded as a 
kind of instalment. Some few particularly important regulations 
were agreed upon, the rest was left to the deliberations of future 
Conferences. The three further resolutions, which my friend 
Beisert and I beg leave to lay before you to-day, are a step 

• A curious illustration of the character of the presents sent on this occasion 
by the King to the Emperor is found in the Great Roll of the Exchequer, 
commonly called the Pipe RoU of 4 H. II. (a.d. 1157), in which there is this 
entry : ** et pro quatuor Girfalconibus ad opus Imperatoris Alemannonmiy 
xiL Ubr. vi. soL viii. den, et Nuntiis ejusdem Imperatoris, xxv. libr. iii. soL" 

The Chronicles of Bishop Otto and Canon Radevic have been also published 
by Muratori (Rerum Italicarum Scriptores ; Mediolani 1725, tom. vi.), who 
has collated the text of Urstidus with a MS. preserved in the Imperial 
Library at Vienna. 
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further in the direction of the assimilation of the laws in 
question. 

" The initiated will perhaps be struck by the fact, that among 
the resolutions proposed by us there is none which treats of the 
question of amortisation. And this has indeed its special reasons. 
As you will remember, the German Branch of the Association 
laid before you last year also several principles touching the 
amortisation of Securities to Bearer. But it immediately became 
evident that this was an extremely difficult question, and that 
widely divergent views were entertained respecting it The 
matter was therefore postponed as not yet ripe for decision. 
If we do not recur to it to-day, it is because the question will 
shortly be discussed at large at the annual meeting of the German 
jurists (Deutscher Juristentag), and it may be advisable to await 
the result of that discussion, in which not only German but also 
Austrian jurists will take part. 

" But setting aside this highly important question, the three 
resolutions submitted to your notice comprise interesting matter 
enough. Resolution Ila. appears as a necessary complement to 
the second Berne resolution. Resolutions lib. and VI. contain 
important provisions respecting the circulation of Securities to 
Bearer. 

" First, as regards Resolution Ila., I must go back to the 
considerations which influenced the Berne Conference in passing 
Resolution I. 

" When we consider the great importance of the traffic in 
Securities to Bearer for our whole economic development, it 
appears extremely desirable that the foundations on which it is 
based should be made as solid as possible. And this end can 
best be attained by giving the widest publicity to the conditions 
under which Securities to Bearer are issued. The Berne Con- 
ference accordingly demanded in Resolution II. that every issue 
of Securities to Bearer, together with a statement of all their 
legal relations — so far as the same were at all essential — should 
be entered in a Public Register. That this would not at once 
put a stop to all abuses, and particularly to all dishonest practices, 

D 
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was of course clear to every one. But just as in those countries 
in which well-conducted registers of firms are kept, all the rela- 
tions of firms have been rendered perfectly transparent, an 
advantage which no one would at the present day willingly 
relinquish — so the same transparency shall be ensured for all 
the legal relations affecting the issue of Securities to Bearer. 
Moreover, with this demand the Conference meets endeavours 
of a similar nature which are gaining ground in Germany. When 
a revision of the existing laws respecting joint-stock companies in 
Germany is spoken of as requisite, highly competent judges of 
the subject look to greater publicity in regard to the occurrences 
in the life of the joint-stock companies as the best remedy for the 
evils that have manifested themselves. 

" Resolution II., however, in the form in which it was passed 
at Berne, is not yet quite adapted to meet the demand for 
publicity practically. The acquirer of a Security is only in very 
rare cases in a position to inform himself — except with great 
trouble and expense — of the contents of the Public Register. 
But what he might easily examine, is the Security itself. This 
document therefore ought in itself to satisfy the demand for 
publicity, and it is with a view to effect this, that we submit to 
you Resolution Ila. 

" That the contents of the Security agree with the entry in the 
Public Register, could easily be certified to the parties con^ 
cemed — for instance, by the affixing of the Registrar's stamp. 

" I come now to Resolution lib. The object of this Resolu- 
tion is, first to determine the moment when the Security to 
Bearer comes into force, and secondly to render the acquirer of 
a Security to Bearer as independent as possible of the personal 
concerns of the issuer. Thus alone is free circulation guaranteed 
to Securities to Bearer. 

" Lasdy, as regards Resolution VI., its importance for business 
is obvious. We have here on the one hand the claim of the 
issuer of the Security to be at some time or other released from 
his liability for claims which have not been asserted within a 
certain time after their falling due, and on the other hand the 
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right of the possessor of a Security to Bearer not to be unduly 
precluded from asserting his claims arising out of the same. The 
solution found for these conflicting claims has been veiy various 
according to the different laws. Whilst by English law there is 
no limitation of action upon Securities to Bearer, either on the 
Securities themselves or the coupons and dividend-warrants— and 
the same is the case with a great many Russian Stocks, — in other 
laws which recognise the principle of limitation, the periods of it 
vary most multifariously. So the period of prescription for 
coupons and dividend-warrants is limited according to the dif- 
ferent systems of law (and in Germany again according to the 
laws of the different States) to 3, 4, 5, 6, lo, and even 20 years, 
and for other Securities, so far as ihey fall due at all, to 3, 5, 10, 
20, 30, 40 years, to say nothing of special statutory stipulations 
on the subject That such a state of things is exceedingly 
prejudicial to the traffic needs no further proof. The purport of 
Resolution VI. is to reduce this chaos to order. 

" Indulging the hope that you will not refuse your assent to 
the Resolutions we have proposed to you, I beg leave, finally, 
to add a few remarks upon the rules agreed to last year. All 
notices and judgments concerning them that have come to my 
knowledge have been highly favourable. Especially Resolution III. 
has been hailed with joy on all sides. As far as Germany is 
concerned, there is every prospect that this Resolution will ere 
long become law ; at least the Prussian minister of finance has 
personally promised our friend Beisert to have a bill embody- 
ing the principle prepared and brought before our legislative 
factors." 

An animated discussion followed, in which the Hon. D. D. 
Field, Judge Peabody, Dr. Wendt, Richard Lowndes, H. H. 
Meier, and others took part ; ultimately it was agreed that a 
Committee should be appointed to report on Resolution No. 6; 
such Committee to consist of Dr. Marcus, Mr. Richard 
Lowndes, and Judge Pbabody. 

The Honorary Secretary, Mr. H. D. Jencken, then stated the 
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progress which had been made, and what action had been taken 
in regard to codifying on an international basis a general law of 
Bills of Exchange. He pointed out that the Institute of Bankers 
in London had prepared a bill to be introduced into Parliament 
on the law of Bills of Exchange, the proposed bill being en- 
dorsed by Sir John Lubbock, Arthur Cohen, Q.C, and Sir 
John Holker, Q.C, Members of Parliament This proposed 
Act of Parliament, Mr. Jencken said, only comprised the English 
law, and all but ignored the international character of these 
instruments. In support of his argument he commented on a 
paper by Mr. Alfred Kirsebsom, Graduate in Law of the 
University of Christiania, Swedish and Norwegian Vice-Consul in 
London, of which the text is as follows : 

The Scandinavian Laws of Bills of Exchange, 

*' The manner in which the Scandinavian Laws of Bills of Ex- 
change originated, corresponds with the steps which were taken 
to bring about the monetary convention, the question of assimi- 
lating the different laws on the subject having been brought 
forward at private meetings of eminent jurists from the three 
countries. 

" Already at the first meeting, which took place in Copenhagen 
in the year 1872, uniformity in this respect between the laws of 
the three countries had been made a subject of discussion amongst 
the delegates, and on the 25rd of August of that year the meeting 
unanimously adopted the following resolution : 

" * The meeting of jurists deems it desirable that uniformity in 
the Scandinavian laws of Bills of Exchange be established, with 
due regard, however, to the steps which may similarly be taken 
in other European states.' 

" At the second meeting in Stockholm (in the year 1875), whilst 
discussing the question of adopting a uniform law of joint-stock 
companies, several speakers intimated the desirability of embody- 
ing the whole of the commercial laws of th^ three countries in one 
uniform code. This led a member of the Swedish Lower Chamber 
to propose to the Swedish Diet, which /met in the beginning of 
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the year 1876, to petition the Government to introduce a bill to 
that effect On considering, however, this proposal (which had 
been duly carried in the Riksdag), the Government came to the 
conclusion that such assimilation of the commercial laws, although 
highly desirable, could not be effected all at once; and that, 
therefore, it would be necessary to begin with one special branch ; 
accordingly it proposed, in conformity with the resolution passed 
at the Copenhagen meeting, to commence with the Law of Bills 
of Exchange, in which a desire for alteration had already for 
some time become prevalent, especially in Denmark and Norway. 
In consequence of this the Swedish Minister of Justice was em- 
powered by a royal resolution of the 23rd of October, 1876, to 
confer with the Danish and Norwegian ministers on the subject, 
and the result of these deliberations was the appointment, in the 
beginning of 1877, of a commission for each of the three countries, 
consisting altogether of nine delegates, six members of the judicial 
body, and three merchants. In accordance with the stipulations 
contained in their commissions the delegates met for joint de- 
liberations at Stockholm, in the month of February. At this 
meeting, after a discussion of the amendments which it was 
thought necessary to adopt, three of the legal members were 
entrusted with the drawing up of a preliminary draft proposal. 
This was then circulated amongst and submitted to the other 
members for their consideration and subsequent adoption at the 
second meeting, which was appointed to take place at Copenhagen, 
in the month of November, 1877 ; where some other modifica- 
tions were proposed, and a number of alterations made in the 
original draft. Ultimately the proposal was agreed to, and on 
the 14th of June, 1878, the Committee presented its report to the 
respective Governments. 

" The deliberations on the proposal were, however, not at an 
end. 

" According to the Swedish law, every bill which is to be sub- 
mitted to the Riksdag must previously have been considered by 
the Supreme Court of Judicature at Stockholm ; and as it appeared 
that several important alterations in the proposed law had been 
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suggested by that body, new conferences took place between the 
Ministers of Justice of the three countries, which finally led to 
another meeting of the delegates at Christiania, in September, 
1879. After making concessions on each side, in order to meet 
the objections preferred by the Swedish Court of Justice, the 
Commission at last agreed to a revised draft proposal, which was 
ultimately laid before the respective Legislative Assemblies in the 
beginning of the year 1880. . The bills were unanimously passed 
by the Diets of the three countries, without alterations in the 
original form, and obtained the Royal Sanction on the 7th of 
May, 1880. 

" The Scandinavian Laws of Bilk of Exchange are based prin- 
cipally on the * Allgemeine Deutsche Wechselordnung ' of 1848, 
and its subsequent additions, the so-called * Numberger Novellen ' 
of 1 86 If This is of no small importance when we consider that, 
not only does the German law embrace the whole of the German 
Empire, but is likewise adopted by Austria, Hungary, the greater 
part of Switzerland, and to a certain extent by Italy. 

" Although the principles of the German * Wechselordnung * are 
the leading ones, still the Scandinavian laws differ from the same 
in some respects, and these have chiefly reference to the rules 
which were laid down as a basis for an international law, and 
passed by the conferences of * The Association for the Reform 
and Codification of the Law of Nations,' at their meetings at 
Bremen, Antwerp, and Frankfurt The Commission recom- 
mended, and introduced in the drafl, most of the twenty-seven 
rules which were then adopted. 

" It is mentioned above that a desire had for a long time been 
prevalent in Denmark and Norway, especially in the latter country, 
to adopt new laws in this most important branch of commercial 
legislation. It is necessary to go back so far as the year 1687, 
when Norway got its first Civil Code, to find the general rules on 
the subject With the great changes which have since then taken 
place in the intercourse of nations, it was only natural that the 
rules were entirely antiquated. As regards Denmark this was not 
quite the case, the Ordinance as to Bills of Exchange of 1825 
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being based on the Code de Commerce of 1807 ; and least of all 
was a revision felt necessary in Sweden, where the law was of so 
recent a date as 1851, being besides based on the German. The 
purpose, however, that induced Sweden to take the lead was a 
desire to see established a common law between nations so alike 
in customs, manners, and language, that ultimately might lead 
to a uniformity in other branches which govern their daily 
intercourse. 

" In the following pages will be found a translation of the 
Articles of the New Laws with Appendices, briefly explaining 
their chief features, and the way in which the rules resemble or 
differ from those of the other principal countries. 



" PART I.— DRAFTS. 
" Chapter I. — The Form of a Bill of Exchange. 
"Art. l 
" To constitute a Bill of Exchange it shall be necessary to 
insert : 

" The words * Bill of Exchange * on the face of the instrument, 
or, if the bill be written in a foreign language, their equivalent 
in that language ;* 

" The amount which is to be paid ; 

" The name of the person to whom the money is to be paid 
(the payee) ; f 

"The name of the person who is to redeem the bill (the 
drawer) ; 

" The time and place of drawing of the bill ; t 

♦ This is in accordance with the second rule of the * Association ' (Associa- 
tion for the Reform and Codification of the Law of Nations), and with the 
German, Austro-Hungarian, and Russian laws. The Code de Commerce, 
the Dutch, Belgian, English, and United States' laws do not require this. 

t Only the English and the United States* laws allow the issuing of Bills 
of Exchange, payable to bearer. 

X The English law does not make this obligatory. This section diifers 
slightly from the German (Art 4, sect. 6), which prescribes the insertion of 
month and year, thus excluding the dating, e^,, of * St. John's Day, 18—,' or 
the like. 
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" The place where payment is to be made ; 

" The signature of the person who issues the bill (the drawer). * 

" Art. 2 (D. W. O. 6).t 

" A Bill of Exchange may be made payable to the drawer him- 
self (bill to own order)4 

" A draft being made redeemable by the drawer himself (drawn 
own bill) is to be regarded as a Promissory Note (Art. 95). 

**Art. 3 (D. W. O. 4, 4). 

" The time of payment shall be one and the same for the whole 
amount of the bill.§ 

" The Bill of Exchange shall only be made out payable : 

"On a certain day;|| 

" On presentation (at sight, a vista) ;ir 

" At a certain time after presentation (after sight) ;** 

" At a certain time after date {a dato). ff 

" No time of payment having been fixed, the Bill of Exchange 
is considered payable at sight. JJ 

« Art. 4 (D. W. O. 4, 8). 
"A Bill of Exchange may be made out payable at a place 
other than the drawer's domicile (a domiciliary Bill of Ex- 
change). §§ 

* The Scandinavian laws, like the German, Austrian, Hungarian, Russian, 
Belgian, and United States' laws, do not necessitate the insertion of the words 
'Value received,' or any equivalent expression. The French, Spanish, 
Italian, Portuguese, Brazilian, and Dutch laws, on the contrary, make this 
obligatory. 

t Deutsche AUgemeine Wechselordnung. 

X The French rule of law of * distantia loci ' therefore does not apply here. 
Cfr, Art. 95, last subsect 

§ The so-called * Ratenwechsel ' (payment by instalments) thus excluded. 

II Cfr, Art. 33, sect i. 

\ Re these bills see Art. 32 and 77, sect ii. 

♦♦ Cfr. Art 32, subsect ii. 

tt Thereby excluding conditional time of payment, as e,g. * at one's death,' 
which is allowed by the English law. C/r, Art. 32, subsect ii. 

Xt Somewhat different from D. W. O. 4, 4, but similar to the Belgian and 
English laws. 

§§ Re these kinds of bills see Arts. 18, 24, 43, 44, 45, and 56. 
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" If no special place of payment is mentioned, the place which 
is written down by the name of the drawer — ^which is also his 
presumed domicile — ^is to be considered as the place of pay- 
ment* 

" Art. s (D. W. O. 7). 

" A document not being made out in accordance with the rules 
as described above, does not carry with it the right which apper- 
tains to Bills of Exchange. Neither are declarations such as 
acceptance, endorsement, or aval,t written on such a document^ 
of any effect as regards the rights of Bills of Exchange. 

"Art. 6(D. W. O. 5). 
" If the sum of the Bill of Exchange be mentioned several 
times, but with different amounts, the smallest is to be considered 
as the correct amount J 

" Art. 7 (D. W. O. 7, last sec.). 
' " The Bill of Exchange shall contain no promise as to payment 
of interest In that case it is to be considered as unwritten. § 

" Chapter II. — ^The Liability of the Drawer. 
" Art. 8. 
" The drawer is liable according to the law of Bills of Exchange 
for the acceptance and payment of the Bill of Exchange, 

" Chapter III. — ^The Transfer of the Bill of Exchange. 
(Endorsement, Giro.) 

"Art, 9. 
" A Bill of Exchange may be transferred by endorsement to 
another person (endorsee) even if nothing to this effect is men- 

* The supposition is that the Bill of Exchange shall not be considered 
domiciliary unless two addresses are inserted. Different places of payment 
being named, the place of the acceptor is to be taken. 

t Cfr, Art 87, sect ii. 

X Somewhat different from D. W. O., sect $, according to which, in the 
first place, the letters, not the figures, determine the amount 

§ According to Austrian law, such^ an addition makes the Bill of Exchange 
altogether invalid. 
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tioned in the bill. If the drawer has entered on the face of the 
bill * not to order,' or a similar expression prohibiting the transfer, 
such a transfer, if made, gives to the endorser no right of exchange. 

**Art. 10, 

" By the endorsement all rights which are attached to the Bill 
of Exchange, amongst others, the right of further endorsing it, 
are transferred to the endorsee. The Bill of Exchange may be 
also endorsed to the drawer, the drawee, the acceptor, or a prior 
endorser, and by these again to others. 

" Art. 1 1. 

"The endorsement must be made on the Bill of Exchange 
itself, or on a copy of the same,* or on a paper attached to the 
Bill of Exchange or the copy. 

"Art. 12. 
" The endorsement can be made either by the endorser insert- 
ing the name of the endorsee and signing his own name there- 
under (complete endorsement), or by his signing his own name 
only on the back of the bill or on the copy, or on the paper 
attached (blank endorsement), f 

"Art. 13. 

" Blank endorsement may be filled up by the holder of the bill 
inserting the name of an endorsee. J 

" Art. 14. 

" Each endorser is by Law of Bills of Exchange responsible to 
subsequent holders of the bill for the acceptance and payment, 

• Re these copies see Arts. 71 and 72. 

t The German, the English, the United States, the Belgian, the Portu- 
guese Code, the Austrian, the Hungarian, and the Dutch laws permit blank 
endorsement, while the Italian Code, the Code de Commerce, and the 
Spanish Code prohibit such endorsements. 

X It has been thought necessary to adopt Rule 13 of D. W. O. that the 
Bill of Exchange may be further endorsed without such filling up, as this may 
be implied from the prescriptions in Art. 10. Cfr, also Art. 15. 
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unless by inserting the words * without obligation/ * without re- 
sponsibility/ * without recourse/ or the like, he has expressively 
reserved himself from such liability. 

"Art. 15. 

" If an endorsement contains an express prohibition against 
further endorsements, and the bill be nevertheless transferred, 
subsequent holders of the bill shall have no right of recourse 
against that endorser who inserted the prohibitionary clause. 

*'Art. 16 (D. W. O. 17). 

" An endorsement only containing a power of attorney or 
authority to collect, or the like (p.p. endorsement;, does not 
convey any ownership to the holder of the Bill of Exchange, but 
merely gives the attorney authority to take the necessary measures 
for preserving the rights which attach to Bills of Exchange, and 
to claim and collect the amount of the bill, as well as to transfer 
the bill by a fresh p.p. endorsement, provided, however, that the 
endorsement contain no express prohibition to that effect.* 

" Chapter IV. — Presentation of the Bill of Exchange 
FOR Acceptance. 

"Art. 17 (D.W. O. 18). 

" The holder of a Bill of Exchange is entitled f to present it 
at once for acceptance,j: and, if such be not obtained within 
the time fixed by Art 21, to note protest for non-acceptance 
{de non acceptaiione). § 

" An agreement contrary to this provision shall not carry the 
rights which appertain to Bills of Exchange. 

* It has been thought necessary to adopt the concluding rule in Sect 
17 of D. W. O. as to prohibiting the attorney from transferring the Bill of 
Exchange by sale, even if the order clause be inserted in the text 

t Not obliged. 

X Cfr, Arts. 89 and 91, regarding the right to claim payment, see Art 39. 

§ A holder of an *fl vista^ Bill of Exchange is not debarred from this 
right. Cfr, Cap. 13 as well as Art 89. 
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« Art. i8 (D. W. O. 24, 2). 
" A Bill of Exchange being made payable at some other place 
than at the drawer's domicile, and not containing any statement 
by the drawer as to by whom the payment is to be made at that 
place, must be presented to the drawee for acceptance before the 
day when it becomes due, and, if acceptance be not obtained, 
protest is to be made. If this be omitted, the right of immediate 
action against the drawer and the endorsers is lost. * 

" Art. 19 (D. W. O. 19 & 20). 

"A Bill of Exchange drawn at sight must be presented for 
acceptance within the time mentioned in the instrument, or, such 
prescription not having been state({, within six months from the 
day of issue, if drawn from or on any place in Europe, with the 
exception of Iceland and the Far<5e Islands, and within one year 
if drawn from or on any of the last-mentioned places, or any place 
out of Europe. 

** If the bill be not accepted, or the acceptance not dated, the 
bill will have to be duly protested before the expiration of the 
respite for presentation ; the term when the bill falls due in such 
cases to be reckoned from the day of protest 

"The omission of these prescriptions makes the immediate 
right of action against the drawer and the endorsers null and 
void. 

" An endorser, having in his endorsement of such a Bill of 
Exchange, fixed a certain time for its presentation, is not answer- 
able if the respite elapses;t 

" With regard to the acceptor, who has not dated his accept- 
ance, the term when the bill falls due, protest not having been 
made, is to be reckoned from the last day of respite for presenta- 
tion. 

" Art. 20 (no corresponding sect in D. W. O.) 

" In every case where protest is made for non-acceptance, 
information (notification) thereof must be given in the manner 
and under the liability fixed by Arts. 45 — 47. 

♦ Cfr, Arts. 92 and 93. f Cfr, Arts. 92 and 93. 
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" Chapter V. — The Acceptance of the Bill of Exchange. 

"Art. 21. 

"When a Bill of Exchange is presented for acceptance, a 
definite answer in the affirmative, or in the negative, must be 
given within twenty-four hours. * 

" The acceptance must be written on the bill itself, f and signed 
by the acceptor. The signature only of the acceptor on the face 
of the bill shall also constitute due acceptance. { 

" An acceptance once written on the bill cannot § with any legal 
effect be cancelled, altered, or revoked. || 

"Art. 22. 

"The bill is to be accepted according to its tenor without 
conditions or reservations,^ yet the acceptance may be limited to 
one part of the amount of the bill ** 

" Other limitations, or conditions, when made, are considered 
* non scripta* ft 

"Art. 23. 

" According to the Law of Bills of Exchange, the acceptor of 
a bill is liable for the pa)rment of the amount accepted %% on the 
day the bill falls due. 

"The acceptor is, according to his acceptance, liable to an 
immediate action on the part of the drawer as well ;§§ on the other 

♦ As r^ards * a vista * bills, see Art 32. 

t See^ however, Art. 58. 

t The German, the French, the Spanish, the Portuguese, the Brazilian, 
and the Dutch laws, as well as the Belgian, require the word * accepted,* or 
some equivalent term, to be written on the bill. 

§ Unless all persons concerned give their consent to the cancellation. 

Goes somewhat further than the corresponding Art. in D. W. O., the 
interpretation of which is that the time after which no alteration shall be made 
is the delivery back of the bill to the holder. 

^ See^ however, Arts. 24, 42, and 58. 

** ' Partial acceptance ' must be made simultaneously with the acceptance ; 
see sect 21 in fine. D. W. O. has the same rule. 

tt Not so according to D. W. O. 

JJ Cfr. Arts. 60 and 87, sect. i. 

§§ Cfr. Art. 45» ^^ 
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hand, the acceptor has no right of immediate action against the 
drawee. 

" Art. 24 (D. W. 6. 24, i). 

" If a bill is made payable at a place other than where the 
drawee is living, and if the drawer has not stated in the bill by 
whom the payment at that place is to be made, the acceptor has 
to add this on the bill. The omission of this is taken as an 
understanding that he will himself redeem the bill at the place of 
payment. 

" Chapter VI. — Remedy in case of Non-acceptance or 
Insufficient Acceptance. 

" Art. 25 (D. W. O. 25, i). 

" If a bill be not accepted within the respite mentioned in 
section 21, or if the acceptance be limited to a part only of the 
amount of the bill, the owner of the bill, after having made due 
protest, shall be entided against the delivery of the protest to 
claim security from any of the endorsers whomsoever, or from the 
drawer for payment on the date due of the amount of the bill or 
of the amount not accepted, together with expenses caused by the 
non-acceptance or insufficient acceptance.* 

"Art. 26. 

" Every endorser is also, in virtue of the protest for non-accept- 
ance or insufficient acceptance, entitled to claim security from 
any of the prior endorsers whomsoever, or from the drawer, 
against the delivery of the protest. 

"Art. 27. 

" If a debtor on a bill has given security to one of the subse- 
quent parties, this shall also be in favour of the other parties, if 

♦ The holder can thus choose which measure he wishes to adopt. The 
German and Austrian laws, the Code de Commerce, the Belgian law, and 
the Italian and Spanish Codes require security to be given ; the English, 
United States, and Finnish laws do not mention security, but give to the 
holder an immediate right of action for payment. 
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they claim such. None <rf the successors of the debtor, who has 
given security as mentioned, is entitled to demand further security 
from any debtor on a bill, unless it be shown that the security 
already given is insufficient. 

"Art. 28. 

"If, after protest has been duly made, the drawee wishes to 
give full acceptance, and he makes compensation for all expenses 
caused by the insufficient acceptance, the holder cannot refuse to 
receive the acceptance, provided the bill be still in his posses- 
sion, * Acceptance having been given under such circumstances, 
the right to claim security no longer exists. Should security 
already have been given, it is to be returned if, within a year from 
the bill felling due, an action for the payment of the same has not 
been brought against the person who has given the security ; the 
same shall take place also when the bill has been redeemed, or 
the obligation has otherwise ceased, t 

" Art. 29 (no corresponding Art. D. W. O.). 

" A holder of the bill, who is entitled to security according to 
Art 25 or 26 on account of protest for non-acceptance, can, 
without awaiting the day when the bill falls due, claim payment 
at once,J instead of security, of the amount of the bill or of the 
amount not accepted, together with expenses incurred by the 
non-acceptance and commission as per Arts. 50-52. The debtor 
on the bill may, however, deduct from the amount of the bill or 
the amount not accepted 5 per cent, interest per annum for the 
tii?ie remaining until the bill becomes due, 

" In case the debtor on the bill, when the holder claims security, 
prefers to redeem the bill at once on the above-mentioned 
conditions, he is at liberty to do so. 

" Art. 30 (D. W. O. 29). 

" Where the acceptor has become bankrupt before the bill has 
fallen due, or by execution is found to be in want of means to 

♦ Cfr, Art 57. t Cfr. Art. 57. % C/r, Arts. 38 and 54. 
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pay his debt, or where, if a merchant, he has stopped payment, 
or, on being requested by the holder of the bill, he has not given 
security for the redemption in due time, the holder and endorsers 
are entitled, these circumstances having been proved by protest, 
to claim security on delivery of the protest from the prior 
endorsers or the drawer in accordance with Arts. 25-27.* 

" Notice of such protest is to be given in such a way and under 
such responsibility as is prescribed in Arts. 45-47. 

"Chapter VII. — Due Time and Payment of the Bill. 

"Art. 31 (D. W. O. 30 and 33). 
" The bill is to be redeemed the day t it falls due, no days of 
grace being thus allowed.^: 

"Art. 32 (D. W. O, 31). 

"A bill payable at sight must be redeemed on presentation. 
The provisions contained in Art 19 as to presentation for 
acceptance of bills to be paid after sight, shall also apply to the 
time within which bills at sight shall be presented for payment, as 
also to the consequences arising from the omission to present 
such bills for acceptance. 

"Art. 33 (D.W. 0.31). 

" If the time the bill becomes due is fixed at the beginning of 
a month, it is to be redeemed on the first day of that month. 
By the middle of a month is to be understood the fifteenth day of 
the month, and the end of the month the last day of the same. 

^* If the time the bill falls due be fixed to a certain number of 
days after drawing or after sight, the day of drawing or presenta- 
tion is not to be included. Half a month is to be reckoned equal 

♦ Differs from the French Code, as well as from Rule 15 of *The Associa- 
tion,' by disallowing an immediate right of action. The motive for the pre- 
scription is to prevent, in critical times, a series of bankruptcies. Cfr, 
Art 56. 

t Seiy however, Art 91. 

X The laws of most countries allow days of grace, varying from one to 
fourteen days. • 
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to fifteen days, if the time of payment be fixed for one or several 
whole months and a half month, the half month is to be reckoned 
last 

" Art. 34. 

**If a bill be drawn from a place where the time is reckoned 
after the old style, the statements of time in the bill are to be 
reckoned according to that style, unless the bill purports anything 
to the contrary. 

«Art.'35{D.W. O. 37). 

" The bill is to be paid in that kind of coin which is stated on 
it If this be not current at the place of payment, and if the 
drawer has not by the word * effective,* or a corresponding expres- 
sion, especially prescribed that payment is to be made in the 
foreign coin, the amount of the bill may be paid in native coin 
according to the cunent rate of exchange.* 

" Art. 36 (no corresponding Art in D. W, O.). 

" If the acceptor does not redeem the bill when presented to 
him for payment on or after the due day, he is bound to pay 
interest at the rate of 6 per cent, per annum on the amount of 
the bill from the day of presentation, and to give the holder full 
compensation for expenses caused by the delay. 

" If the payment is to be made at the rate of exchange, and this 
should have fallen after the presentation of the bill, the payment 
is to be made at the rate which was ruling at the time of presen- 
tation; the holder cannot, however, calculate at a higher rate 
than that of the due day if he has delayed the presentation of the 
billt 

" Art. 37 (D. W. O., Art. 38). 

" The holder cannot refuse to accept payment on account of 
the amount of the bill. 



♦ There is no objection to fix the rate of exchange in the draft itself {cours 
fixi^ see Belg. Law, Art. 33). 

t If protest de nou solutione has been made, see Arts. 5o~52. 

E 
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" Art. 38 (D. W. O. 39). 

" The debtor on the bill is not obliged to pay unless the bill be 
delivered over to him duly receipted. 

" If he pays part of the amount, this payment on account is to 
be noted on the bill, and a separate receipt given to him on 
a copy of the bill, should he so wish. 

"Art. 39. 

" When the bill becomes due, the holder is entitled to claim 
and receive payment for the bill, provided that by the contents of 
its text, or by a coherent series of complete or blank endorsements 
leading up to his name, he can prove himself to be the owner of 
the bilL* In such a case the redeemer of the bill is not bound to 
test the genuineness of the endorsements. 

" Art. 40 (no corresponding Art. in D. W. O.). 

" If a bill be redeemed before it falls due, and it is afterwards 
found out that payment has been made to a person unlawfully 
holding the bill, the redeemer of the bill is liable for the loss 
accruing thereby. 

"Chapter VIIL — Recovery in Default of Payment. 
" Art. 41. 

" In order to secure his right of recovery for dishonour against 
the drawer and endorsers, the owner must present the bill due to 
the drawee fpr payment independently of the bill being accepted 
or not, and if the drawee does not pay the full amount, protest 
must be madef {de non solutione on the day the bill falls due, J 
or at the latest the second week-day after).§ Such a presentation 
and protest is, however, unnecessary, if protest for non-acceptance 
has been previously made,|| and the bill redeemed in accordance 
with Art. 29, or action brought for payment in pursuance of the 
provision in that Art. 

♦ Cfr. Art. 76. t Cfr. Cap. xiii. and Art 89. 

X Cfr, Art. 91. § Cfr, Arts. 92 and 93. Thus holidays not reckoned. 

II Cfr, Arts. 17-19. 
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" Art. 42. 

" A request not to make protest (* without protest,' * without 
expenses ' or the like) exempts from the obligation of protesting, 
but not from the obligation in due time of presenting the bill for 
payment If payment does not follow, the owner of the bill is 
bound to give notice thereof in the way, and under the responsi- 
bility, as set forth in Arts. 45-47. If a bill debtor maintains that 
the presentation has not taken place in due time, it is his duty to 
prove such an assertion. He is not exempted from the obligation 
to make good the expenses of protesting, if, in spite of the request, 
protest has been made. 

** Art. 43- 

"A domiciliary bill has to be presented at the place of pay- 
ment,* to the person by whom payment is to be made (the 
domiciliee), or, if such person is not mentioned in the bill, to the 
acceptor himself. In case of non-payment, or of the person to 
whom the bill should be presented not being found at the place of 
payment, the holder has to make protest at that place in accordance 
with the prescriptions t laid down in Art 41,$ in case he wishes 
to secure his right of recovery against the drawer and the endorsers. 
If payment is to be made by any other than the acceptor, and the 
holder neglects to protest against him, he loses his right on the bill 
also against the acceptor.§ 

"Art. 44. 
" Except in the case mentioned in Art 43, neither presentation 
of the bill for pa5rment nor protest shall be necessary for securing 
the Bill of Exchange rights against the acceptor. 

"Art. 45. 
"The holder of a bill protested for non-payment has to give 
written notice, within two week-days after the day when protest 
has been made, to the nearest of the antecedent parties whose 
address is stated. 

♦ See Art. 4. t Cfn Art 89. X C/r, Art. 45 /./, and Art. 93. 

§ Arts. 45 and 46. Notice to antecedent parties is required by the English, 
United States, Russian, and Brazilian laws. The French, the German, the 
Spanish, and the Italian laws require protest. 

E 2 
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"This obligation is considered fulfilled when written notice 
within the said respite has been delivered to the post office,* or, 
where there is no postal communication, forwarded in any other 
reasonable way. 

"Every endorser, who has been informed of the protest, is 
bound to give notice in the same way to the nearest antecedent 
party whose address is given on the bill, within two week-days 
after the receipt of the notice. The drawer is likewise bound, 
after having received notice that a domiciliary bill is protested 
with the person by whom pa5rment is to be made, to inform the 
acceptor thereof 

" Art. 46 (D. W. O. 45, ^'/). 

"Any one who omits to give such notice, as prescribed in 
Art 45, is liable to the subsequent parties who have been thereby 
deprived of their right to recover. He cannot claim any com- 
pensation from them for expenses, but is only entitied to 5 per 
cent, yearly interest from the day an action for payment is 
brought 

"Art. 47 (D. W. O. 46). 

" If the person bound to give notice produces a receipt from the 
post office of his having delivered a letter addressed to the ante- 
cedent party, this will be considered as proof that the notice has 
been so despatched at the time stated in the postal receipt, unless 
it be proved that the letter was to a different purport 

" Art. 48. 

" Every bill debtor paying the amount of the bill, with interest 
and expenses, is entitled to get back the protested bill duly 
receipted, as well as the protest 

" Art. 49. 

" An action to recover, in default of payment, may be brought 
against several of, or all, the bill debtors at the same time, or 

* Arts. 45 and 46. Notice to antecedent parties is required by the English, 
United States, Russian, and Brazilian laws. The French, the German, the 
Spanish, and the Italian laws require protest. 
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separately against any of them whomsoever.* The owner of a 
bill shall not be bound by the order of succession of the endorse- 
ments, nor by any prior election.f 

" The name of the drawer or any of the endorsers having been 
struck out on the bill J by the owner of the bill himself or with 
his consent, such a bill debtor,§ as well as all the subsequent parties 
shall be free from all liability as regards the bill. 

"Art. 50. 

" In case of default of payment the owner of the bill is entitled 
to claim : The unpaid amount of the bill together with 6 per cent 
interest per annum from the day the bill falls due ; compensation 
for the expenses of protest, || postage and other necessary ex- 
penses, H and commission amounting to ^ per cent, on the amount 

of the bill.** 

"Art. 51 (D. W. O. 50). 

" The bill being in foreign money the same prescriptions are to 
be observed as regards payment in currency as provided in Art. 
35 ; however, should the rate of exchange have fallen after the 
due day of the bill, payment is to be made according to the ex- 
change of that day.tt 

"Art. 52 (D. W. O. 51). 

"An endorser having thus redeemed the bill has a right to 
include in his claim : 

" The whole amount which he has been compelled to pay in 
accordance with Arts. 50 and 51, together with 6 per cent interest 
per annum on the same from the day of payment ; 

" Compensation for his own necessary expenses,}} and 

" ^ per cent commission on the amount of the bilL 

♦ Association Rule 17. Cfr. Art. 87. f ^^nd, 

X Cfr, Art <i<i. § Not the Acceptor (see Art. 21. 3). 

It Cfr, Art. 42. ^ See^ however, Art. 46. 

*♦ Code de Commerce fixes the amount to } per cent, commission, 
tt Different from the D. W. O., sees. 50 and 51 //, which allows an 
accumulation of the differences in the rates of exchange. 
X^ See, however, Art. 46 if. 
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" The right to charge commission shall, however, cease when 
the total amount of commissions has already reached 2 per cent, 
on the amount of the bill. 

" Art. 53. 

" The amount a party is so entitled to recover may, by a new 
bill, be drawn on the person from whom pa}'Tnent is sought 
(Ricambiodraft). In such case broker's commission for the sale 
of the new bill as well as cost of stamp, if such is to be paid, may 
be added to the amount of the claim. 

" Such a bill must be at sight and be drawn without delay (a 

drittura). 

** Art. 54. 

** The person against whom a claim of recovery is made is not 

bound to pay unless the protest and a receipted account of what 

has been paid (retour account) be delivered to him together with 

the bill 

" Art, 55. 

"Every endorser, having satisfied one of his successors, can 
cancel his own and subsequent endorsements.* 

" Chapter IX. — The Acceptance of Payment of the Bill in 
case of need or by intervention. 

"Art. 56. 

" A bill protested for non-acceptance, or insufficient acceptance, 
which contains a request to some one at the place of payment, or 
if the provisions contained in Art. 18 apply to the bill, to some 
one at the place of presentation to accept the bill in case of need, 
acceptance is to be demanded from that person, and, such being 
refused, protest is to be made also against him,| before a recovery 
by virtue of the first protest can be made. 

"Amongst several of these persons who are willing to give 
acceptance in case of need, the one by whom most of the debtors 
on the bill become exempted has the preference. 

* C/r. Art. 49, 2nd sect. t C/r, Art. 83. 
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"Art. 57. 

" None of the persons referred to in case of need being willing 
to accept the bill, another person (intervener) may accept the same 
in honour of the drawer or any of the endorsers after protest 
has been made; the owner of the bill being, however, not 
obliged to receive such acceptance unless offered by the drawee.* 
Acceptance being offered by the person referred to in case of 
need, he shall have the preference, since thereby certain of the 
bill debtors become exempted. 

"Art. 58 (D. W. O. 59, cfr. 62). 

"The acceptance by a referee or by an intervener must be 
signed on the bill itself, f If, however, the original reference or 
original endorsement be written on a copy, the acceptance of the 
referee, or that in honour of the endorser, may be signed on the 
copy. If it cannot be seen from the acceptance, together with 
the reference for whose account it is given, it is to be considered 
as given for the drawer's account 

" Art. 59 (D. W. O. 58). 

" A referee or intervener having accepted a bill, is entitled, on 
payment of compensation for protest expenses, to demand the 
delivery of the protest made for non-acceptance or insufficient 
acceptance, furnished with an annotation respecting his own 
acceptance, and the time when it was given. At latest on the 
second week-day after the day of acceptance, he has to forward 
the protest by post, or, where there is no postal communication, 
in some other reasonable, way, to the person for whose account the 
bill has been accepted. The omission hereof makes him liable 
for the damages caused thereby. 

" Art. 60. 
"Anyone having accepted a bill as a need-addressee, or an 
intervener, is equally liable with the acceptor himself for the pay- 

♦ Cfr, Arts. 21 and 22. t I^nd. 
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ment of the bill to every one of the subsequent parties for whose 
account he has given his acceptance, provided that the bill, 
together with the previously-made protest, be presented to him 
for payment within the respite fixed by Art. 62. 

"Art. 61. 

** The bill being accepted by a need-addressee, or an intervener, 
neither the owner of the bill, nor any of those subsequent parties 
for whose account the bill has been accepted, is entitled to recover 
for non-acceptance or insufficient acceptance. 

" On the other hand, such claim may be preferred by the party 
for whose account the acceptance has been given, as well as by 
his antecedents. 

" Art. 62. 

" If a bill, protested for non-acceptance, be furnished with a 
need address, or if an intervenient-acceptance be signed on the 
bill, and if the need address or acceptance contain the place of 
payment,* then the bill, together with the protest, is to be pre- 
sented for pa)rment at latest the second week-day after the due 
day, and, if payment be not obtained, protest to be made against 
any need-addressee and the intervenient-acceptor. f If this be 
omitted, the owner of the bill loses his remedy against every bill 
debtor who would have been exempted by the payment. J The 
same consequence follows by the owner of the bill refusing to 
receive payment offered him in honour of any debtor on the bilL§ 

" Art. 63. 

" Any one in the capacity of need-addressee or intervener, who 
pays the amount of the bill, together with interest, t| and makes 
good the expenses caused by the protest, can claim the deUvery 
of the bill and protest, with receipt for the money specified on 
same, as well as with an endorsement for whose account it has 

* See Alt, ^ t Cfr, Art. 83. % Cfr. Arts. 92 and 93. 

§ Cfr, Art 37. II Cfr. Arts. 36 and 50. 
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been made, thereby entering into the rights of the owner of the 
bill,* against the person for whose account he has paid, against 
the antecedents of the latter on the bill, and against the acceptor. 

" Art. 64. 

" If several offer payment after protest, the one by whom the 
largest number of debtors get exempted has the preference. Any 
one paying the bill, notwithstanding the bill or protest mentioning 
another person who has offered payment being more entitled to 
redeem the bill, has no remedy against those debtors on the bill 
who would have been exempted had the other person paid. 

"Art. 65. 

" The referee or intervener who has accepted a bill, but is pre- 
vented from paying the same by another redeeming it, is entitled 
to a commission from him of J per cent. 

** Chapter X. — Duplicates and Copies of Bills of Exchange. 

"Art. 66. 
" A Bill of Exchange may be made out in several duplicates, 
each of which shall contain an indication on its face of its number, 
viz. the first, second, third, &c. {prima, secunda, tertia, &c.), but 
in all other respects shall be of the same tenor. If not containing 
such an indication, every one of the duplicates is considered as 
an independent sole-bilLf 

"Art. 67. 

" The receiver of the bill, as well as subsequent bill owners, 
are entitled to claim duplicates of the bill J from the drawer 
against payment of expenses. A subsequent owner can make a 
similar application to his antecedent, he again to his antecedent, 

♦ Cfr, Art 50 as well as 46 and 53. 

t No annulling clause required either in the Code de Commerce, the 
Belgian, or the Italian laws. The English, United States, and Dutch laws 
require it 

X Cfr, Art. 91, 1/. 
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and so on, until the request reaches the drawer. The endorsers 
are bound to renew the endorsements on the duplicates in the 
same order of succession. 

"Art. 68 (D. W. O. 67). 

" One of the duplicates having been redeemed, the others are 
void. The acceptor, however, is liable for every duplicate accepted 
by him which is running after the redemption* 

" In the same way, every endorser having endorsed duplicates 
to different persons, as well as subsequent endorsers of such dupli- 
cates, are liable for every duplicate with their endorsements on, 
which may be running after the redemption. 

"Art. 69 (D. W. O. 68). 

" If one duplicate of the bill has been forwarded for acceptance, 
and another duplicate is meanwhile to be endorsed, it shall be 
noted on the latter with whom the duplicate sent on for acceptance 
is to be found. The person who has the latter in his possession is 
bound to deliver it up to any one proving his right to claim such 
delivery, in pursuance of Art 39 or otherwise. 

"Art. 70 (D. W. O. 69). 

" The holder of a duplicate, on which it is noted with whom 
the bill sent for acceptance is to be found, is not entitled to seek 
to recover for non-acceptance or non-payment before having 
proved by protest that he has not succeeded in getting the said 
duplicate delivered, and that he cannot get acceptance or pay- 
ment of his duplicate. 

"Art. 71 (D. W. O. 70). 

" If a copy of the bill be made in order to endorse the same, 
the copy shall also contain copies of those endorsements already 
made, and other notifications. The copy shall also contain a 
remark how far it is a copy, or where the original endorsements 
begin,* and with whom the original is to be found. 

♦ Cfr. Art. II. 
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"Art. 72. 

" The person having the original bill in his possession is bound 
to deKver it over to any person proving in pursuance of Art 39 
or in any other way his right to claim such delivery. The holder 
of the copy not succeeding in obtaining delivery of the original is, 
after having protested for refusal to deliver, entitled to recover 
against those endorsers whose original endorsements are on the 
copy. 

" Chapter XL — Lost Bills. 

" Art. 73. 

" A lost bill may be made null and void in accordance with 
the rules in force respecting annulments. 

"Art. 74 (D.W. O. 73). 
" Summons in a cause instituted for annulment of a bill having 
been legally notified, the drawer is bound to issue a new bill.* In 
case of the lost bill having been accepted, the acceptor is bound 
to pay in due time to the person who proves his right to encash 
the bill, t In these cases, however, reasonable security should be 
given to the drawer or acceptor until the bill has been annulled, 
or their liability according to the lost bill has ceased from any 
other cause. 

" Art. 75 (no corresponding Art in D. W. O.). 

" If the right to negotiate the Bill of Exchange be dependent 
on it being presented within a certain time, J the person who has 
lost the bill can secure the right, which Art. 74 gives him, against 
drawer and acceptor, by making a protest for the loss of the bill § 
within the expiration of the respite for protesting. Notice of such 
protest is to be given to the debtors mentioned, in the way and 
under the liability referred to in Arts. 45, 47. 

" Art. 76 (D. W. O. 74). 
" The holder of a bill with such title as mentioned in Art 39 is 

♦ C/r. Arts. 66, 75, and 91, //. f C/r. Arts. 43 and 7$, 

X See thus Arts. 18, 19, 41-43. 56 and 62. § Cfr, Art. 92. 
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obliged to deliver it up to the person by whom it has been lost, 
unless it be proved that he is a possessor malafidey or that he has 
acted with gross carelessness. 

" Chapter XII. (D. W. O. 74). — ^Time of Prescription of 
Bills of Exchange. 

"Art. 77. 

"The limitation of actions* against an acceptor f shall be a 
period of three years, reckoned from the due date of the bill. J If 
the bill be payable at sight, the time is reckoned from the expira- 
tion of the respite fixed by Art 32 ; § or, the bill having previously 
been presented for payment, from the day of presentation. J 

"Art. 78. 
" The time-limitation of the action of recovery, to which the 
owner of a bill according to Art 29 or 50 is entitled, against the 
drawer and endorsers shall be six months from due date,ir pro- 
vided the bill be payable at any place in Europe, with the excep- 
tion of Iceland and the Farde Islands, and one year if the bill 
be payable at any of these places, or any other place outside 

Europe. 

"Art. 79. 

" The right of recovery, to which an endorser ** having re- 
deemed a bill is entitled, is limited to six months as regards the 
drawer and prior endorsers, if the endorser who has redeemed 
the bill is living in Europe, with the exception of Iceland and the 
Farde Islands, and to one year, if he lives in any of these last- 
mentioned places, or in a place outside Europe ; the time to be 
reckoned from the date of payment, provided he redeems the 

♦ See Art. 93. f C/r, Arts. 23 and 60. 

X Cfr, Art. 91. § See also Art. 91. 

II The limitation of action is according to Code de Commerce, five years ; 
Belgian Code, five years ; Italian Code, five years ; Portuguese Code, four 
years ; Spanish Code, four years, as against the acceptor. As against other 
parties — Dutch law, ten years ; English law, six years ; Hungarian law, two 
years ; United States law varies. Cfr, Art. 80, 2nd sect 

If Cfr. Art 19. ♦* Cfr, Arts. 29, 50, and 52. 
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bill without having recourse to legal proceedings, but otherwise 

from the day when he has received notice of the summons having 

been taken out in the action, or the claim having been preferred 

against his estate, if the latter has been placed under public 

administration. 

*'Art. So. 

" The time of prescription may be stayed by the notification of 
a summons, or by the preferment of a bill of claim against the 
estate of the debtor placed under public administration, and also 
by the person against whom such suit has been instituted sum- 
moning his antecedents for the sake of the litigation (Ms denun- 
dato). The party who has received such a summons can stay 
the prescription mentioned in Art 77, by legally summoning the 
acceptor as well. 

" The prescription is not stayed against any of the bill debtors, 
other than the one against whom the above-mentioned measures 
are directed, but the breaking off is to the advantage of all the 
parties antecedent to that one who has brought about the same. 

" The staying of the prescription having taken place, but the 
suit for the payment of the bill not having been brought to a con- 
clusion, a new time for prescription begins to run &om the day 
when the cause was last heard in court 

" Chapter XIII. — The Noting of Protest. 
" Art. 8i (D. W. O. 78, cfr. 90). 

" The protest is to be made by the Notary Public, or by any 
other person authorised by law, and is to be duly registered. 

"Art. 82. 
" The protest shall contain : 

" A copy of the Bill of Exchange,* with all that is written on it 
the request or demand of the party who desires the protest ; the 
answer given by the person against whom the protest is made, or 
a remark to the effect that no reply has been received, or that he 
could not be found ; the statement of the place where, and the 
♦ CJr.y however, Art. 75. 
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time when, the protest is made; lastly, the signature of the 
person who makes the protest.* 

"A statement that protest has been made should be noted 
on the Bill of Exchange or its copy. 

" Art. 83 (D. W. O. 89). 

" If protest be demanded against several persons at the same 
place, only one protestation is necessary. 

"Chapter XIV. — The Relation to Foreign Law. 
"Art. 84. 

" The capacity of an alien to contract by means of a Bill of 
Exchange shall be governed by the law of his country ; but an 
alien who enters into a contract of exchange, being incapable of 
binding himself by such a contract in his own country, shall be 
bound, if he is capable of binding himself by such a contract 
under the law of the country in which he contracts.! 

"Art. 85. 

" The validity of the form of a Bill of Exchange is to be deter- 
mined according to the law at the place where the transaction has 
been eflfected. If, however, the exchange obligations entered into 
abroad do not satisfy the demand of this law,J the declarations 
afterwards noted on the bill within the country will be considered 
as valid, without regard being had to the engagements entered 
into abroad being deficient in view of the foreign law. Also Bill 
of Exchange engagements entered into abroad by a native with 
a Danish, Swedish, or Norwegian subject are valid, provided that 
. they satisfy the provisions of this law. 

"Art. 86. 

" As regards the way in which measures that should be adopted 
at a place abroad for the making out and securing of the right of 
exchange, the law of that place should rule. 

♦ Cfr, Art 89. t Association Rule 24. 

X See especially Cap. L and Arts. 11, 12, 21, and 22. 
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" Chapter XV. — Miscellaneous. 
"Art. 87 (D.W. O. 81). 

" Debtors on a Bill of Exchange transaction are liable for such 
engagements in solidum.* 

"The surety or sureties upon a Bill of Exchange {donneur 
d'avat) and the person whose surety or sureties he or they are, 
shall also be liable in solidum, 

" Art. 88 (D. W. O., 3, 75, and 76). 

" If a Bill of Exchange bears forged signatures, or signatures 
of persons not legally entitled to enter into such engagements, or 
signatures which from any reason are not binding, this does not 
free the other debtors on such Bill of Exchange from liability. 

"Art. 89 (D.W. O. 91). 

" Presentation of the Bill of Exchange for acceptance or pay- 
ment, noting of protest, and other actions connected with its 
recovery, having to be made against a person, should, in default 
of an agreement to the contrary, be made between the hours of 
7 A.M. and 7 P.M., at his office, or, if he has none, at his residence. 
If the party against whom the protest is to be made is not to be 
found, the protest shall be made in or at his office or residence. 
His office or residence not being known, and the police autho- 
rities being unable to give any information in this respect to the 
person who performed the noting, this circumstance should be 
stated in the protest. 

" Art. 90 (D. W. O. 32, 2). 

" If the date of payment or any other time mentioned in this 
law is to be reckoned in weeks, months, or years, that day, which 
by its name in the week, or by its number in the month corre- 
sponds with the one from which the reckoning of time begins, is 
to be considered as the due date or the ending day. Should 
there be no corresponding day in the concluding month, the last 
day of the same should be considered as due date or ending date. 
♦ C/r. Art. 49. 
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"Art. 91 (D.W. O. 92). 

" The due date of a Bill of Exchange falling on a Sunday, or 
on an ordinary holiday, the next week-day shall be the due day. 
If the day on which an act for securing a right on such Bill of 
Exchange ought in the latest to be performed should be a Sunday, 
then the act can be performed the next week-day. 

" Similarly, bill duplicates, acceptances, and the like, can only 
be demanded on a week-day. 

" Art. 92 (no corresponding Art D. W. O.). 

** If, on account of a prohibition by law {Moratorium), and the 
like, or by the stopping of the ordinary intercourse, or similar 
extraordinary circumstances {vis major), it becomes impossible for 
a person to perform an act, on the performance of which the 
preserving of a right on a Bill of Exchange is dependent, he shall, 
nevertheless remain in his full rights, except in the cases referred 
to in Chapter XII., provided he fulfils his obligations in the said 
respect immediately the obstruction ceases. 

" Art. 93 (D. W. O. 83). 

" The Bill of Exchange claim being prescribed,* or the right 
emanating from such Bill of Exchange having been lost by omit- 
ting any of the measures ordered for securing the same, the owner 
of the Bill of Exchange is, however, not prevented from claiming 
as an ordinary debt what the bill-owner would have gained at the 
expense of the other, if every claim *fell to the ground. (The 
German so-called Bereichrungsklage.) 

" Art. 94 (no corresponding Art. in D. W. O.). 

" Special provisions are given relative to the rules to be ob- 
served in matters concerning Bills of Exchange for promoting 
their quick settlement 

* Cfr. Cap. xii. 
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"PART 11. 

" Own Bills of Exchange (Promissory Notes). 

" Art. 95 (D. W. O. 96—100). 

" The provisions in this law as to drafts are also applicable to 

Bills of Exchange redeemable by the issuer himself (own bills), 

with the exceptions rendered necessary by the issuer being liable 

as if he were acceptor; further, that special acceptance is not 

required for such a bill ; and, lastly, that the provisions about bill 

duplicates contained in the tenth chapter shall not apply to these 

bills, neither must such bills be issued to own order. 

"Art. 96. 
" This law shall come into force on the ist of January, 1881. 
The Law of Bills of Exchange hitherto in force shall thereby be 
repealed. But the old laws are still to apply to bills issued before 
the present laws come into force."* 

This new Code accepted by the kingdoms of Sweden, Norway, 
and Denmark, embodies substantially the twenty-seven principles 
or rules accepted by the International Committee of this Associa- 
tion and approved at the Conferences held at Bremen in 1876, 
Antwerp in 1877, Frankfort-on-Maine in 1878, and Berne in 
1880 {vide Appendix B). 

The following resolution was then moved by Mr. H. D. 
Jencken : — 

" That a Committee be appointed to communicate with the 
Board of Trade (England) on the desirability of framing 
any future Code on the laws of Bills of Exchange with due 
regard to the international character of these instruments, 
and to call the attention of the British Government to the 
recent Code adopted by the Scandinavian kingdoms. On 
being seconded by Judge Peabody, it was carried unani- 
mously, and the following members were appointed on 
this Committee, namely, Sir Travers Twiss, Dr. Wendt, 
and H. D. Jencken, with power to add to their number." 

♦ The Royal sanction had been given to these Laws 7th August, 1880. 
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Mr. Jencken then laid on the table a copy of a resolution, 
which Jacob Behrens, Esq., of Bradford, President of the 
Chamber of Commerce of that city, had given notice of submitting 
to the next annual meeting of the Association of the United 
Chambers of Commerce of the United Kingdom, to be held at 
Plymouth. 

The Meeting then adjourned till 1 1 a.m. on the following day. 



Wednesday, 17 August, 1881. 

The President of the Conference, Herr H. H. Meier, in the 
Chair. 

The Minutes of the opening day having been read by the 
Honorary General Secretary, they were signed as correct. 

Committee on Negotiable Securities. 

The Committee appointed the previous day to frame an 
amended resolution on Negotiable Securities submitted the fol- 
lowing resolution : — 

" That no action upon a coupon or dividend warrant shall be 
brought after the expiration of six years from its due date. 
Respecting the principal sum the period shall be thirty 
years from the date of maturity." 

Dr. van Hamel, of Amsterdam, in commenting on the resolu- 
tion, said that it was very desirable that a uniformity as regards 
the period of prescription should be established ; throughout on 
the Continent a period of thirty years had been adopted, and 
he hoped that in England, where twenty years was the time of 
limitation of action, a similar rule would be followed. 

Mr. Richard Lowndes, of Liverpool, said he took the oppor- 
tunity to remark that the Liverpool Stock Exchange entertained 
grave doubts whether the Second Rule, agreed to at Berne, could 
be carried out. It was asked. Where was registration to be made. 
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and what documents ought to be filed at the registration office ? 
The adoption of a thirty years' prescription he approved of. 

Judge Peabody, Sir Travers Twiss, and Mr. Freeland 
having spoken in support of the resolution, the same was carried 
unanimously. 

Extradition, 

The Hon. David Dudley Field, of New York, after alluding 
to the critical state of the President of the United States of 
America, proposed the following resolution : — 

" That in the judgment of this Association it is desirable that 
in an Extradition Treaty, where political crimes or offences 
are excepted, a provision should be inserted that neither 
assassination, nor attempt at assassination, as a means of 
effecting a change of rulers or government, or the redress 
of political grievances, real or imaginary, should be deemed 
to be a political crime or offence within the meaning of 
the Treaty, and to the perpetrators of any such crime the 
privilege of asylum should be denied." 

In support of this resolution Mr. Field observed that assassi- 
nation in the present day had come to be regarded by some 
persons as one of the Fine Arts. It was the feeling of his 
countr, ifen that it was time that it should be stamped out from 
amongst the crimes of men. When Washington granted unre- 
stricted asylum to political refugees, the systematic perpetration 
of murder for political objects was not contemplated as possible. 
He referred to the resolution of the Senate of the United States 
(the Chamber of Representatives not being then in Session) upon 
the occasion of the assassination of the Emperor Alexander of 
Russia. The resolution expressed the Senate's abhorrence of the 
crime of assassination, and declared that such a crime could 
never be excused for political grievances, real or imaginary. 

Sir Travers Twiss seconded Mr. Field's proposal, and ob- 
served that even in open warfare the assassination of an en^ny 

F 2 



Digitized by VjOOQ IC 



( 68 ) 

was forbidden amongst civilized men. He had no commission to 
speak in the name of England, but he claimed a higher commis- 
sion, namely, to speak on behalf of our common humanity, and to 
maintain the common obligation of nations to deny to murder in 
such cases all pretext of political right. 

Judge Peabody, of New York, spoke in support of the resolu- 
tion, and Dr. Wendt, at the request of the President, read aloud 
a German translation of the resolution, which he had prepared, 
and commented strongly on the injustice of allowing an asylum to 
a criminal whose thoughts were bent on murder. 

Mr. H. W. Freeland, late M.P. for Chichester, also supported 
the resolution, and said he was pleased that Mr. Field had 
submitted the proposed resolution to the Conference. His denun- 
ciation of the horrible crime of assassination would find a response 
throughout the civilised world. He regretted that he had not 
brought with him a copy of the resolutions adopted by. the 
Institut de Droit International at their last year's session at 
Oxford, which were in substance to the following effect : " That 
crimes involving assassination, actually attempted or planned, 
ought not to be taken out of the category of crimes which rightly 
form grounds for extradition by the mere fact of their being 
associated with political objects, or with political c -^/ " - which 
would not, if they stood alone, be recognised as'^ J ands for 
extradition." He trusted the Secretary would be able to supply 
the text of the resolutions of the Institut in his Report of the 
proceedings of the Conference. Mr. Freeland further added 
that in agreeing with Mr. Field's resolution he could not conceive 
that we should violate any principle of justice or humanity, but 
that we offered a tribute to that great principle which an American 
writer on International Law had designated " the Morality of the 
Universe." 

Mr. Field's resolution was then put to the meeting and was 
carried unanimously. 
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Uniform System of Coinage and of Time, 

Dr. F. A. P. Barnard, the President of Columbia College. 
New York, United States of America, then read a paper on 
" The Regulation of Time and International Coinage ; the Uni- 
fication of Weights and Measures ; Sea Signals." 

*• The subjects which occupy the attentiorf of this body, how- 
ever comprehensive the interests they involve, concern in general 
individual persons only occasionally and rarely. The propositions 
which I have the honour to present to the consideration of the 
Conference affect, on the other hand, the personal convenience of 
every inhabitant of every civilised land, and that not occasionally 
only, but continually. The first of these, the regulation of time, 
connects itself with every act and every incident of social, re- 
ligious, commercial, or industrial life. Banks open and close their 
doors, churches arrange the order of their services, transportation 
companies regulate the movements of their trains, courts and legis- 
latures adjust the times of their assembling and their adjournment, 
theatres and other places of amusement announce the hours of their 
performances or exhibitions, and, finally, society fixes the times of 
its various appointments for purposes of pleasure or business, in 
accordance with some standard, which, if not universally satis- 
factory, is at least universally understood. Thus the question^ 
What shall be the standard of time ? is one which affects every 
man every hour of his life, and one in which he is compelled to 
take an interest 

" Of hardly less importance to individuals or to communities are 
the questions, By what instrumentalities shall the vast variety of 
commodities which constitute human wealth be measured as to 
quantity and as to value ? In other words. What shall be the system 
of weights and measures, and what the forms of money employed 
in effecting commercial exchanges, or the affairs of daily traffic 
among men. Upon all these subjects I have the honour to present 
resolutions which I trust will meet with the approval of the 
members of this body. 



Digitized by VjOOQ IC 



( 70 ) 

" To Jthese resolutions I have added a fourth, which, if it is not 
equally of daily concern to all mankind, yet on the occasions 
when it is of concern, is of vital importance to those whom it does 
aflfect, and through them to the communities of which they are 
members. I refer to the artificial systems of signals employed for 
the purpose of exchanging communications between vessels en- 
countering each other at sea. The systems in actual use for this 
purpose are very various ; and though some of them are no doubt 
good, the want of uniformity among them is such as on many 
occasions to neutralise completely their usefulness. 

^* Since the whole family of man have been drawn so much more 
nearly together during the last half century than at any former 
period by the vastly increased rapidity of transportation by land 
and sea, by the greatly enlarged facilities for postal communication, 
national and international, and by the application of electricity to 
the instantaneous transmission of intelligence across entire conti- 
nents, and from continent to continent beneath the ocean, it is of 
daily-growing importance that the obstructions to freedom of inter- 
course interposed by differences in the symbols expressive of ideas, 
or differences between the units by which quantities and values are 
measured, should, as speedily as possible, be made to disappear. 
If it were possible that differences of language could be obliterated 
likewise, it would be a blessing to the race of incalculable value. 
Even that blessing may be in reserve for generations which are to 
succeed ours in the ages of the far distant future. The constantly 
growing intimacy of intercommunication between the different 
branches of the human family may gradually familiarise each with 
the languages spoken by the rest, until by common consent some 
one form of speech shall supersede all others, and mankind shall 
be once more, as the Scriptures tell us they were in the beginning, 
of one language and of one speech. But that is a result which we 
must leave to be wrought out, if at all, by the operation of natural 
causes. Legislation can do little to change the speech of men. 
• But the artificial divisions of the day, the instruments by which the 
quantities which enter into commercial exchanges are measured, 
and the forms of the medium by which such exchanges are effected, 
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are matters of convention, which not only law may regulate, but 
which legislation must regulate ; and in regard to which it is pos- 
sible, by judicious legislation, to bring to pass that uniformity of 
usages among different peoples, which is so important to the 
facilitation as well of intelligent intercommunication as of com- 
mercial intercourse. 

" In the resolutions which I here propose affecting these matters, 
my aim and hope is to secure the influence of this Association in 
favour of such legislation on the part of the nations here repre- 
sented, as may result in securing the uniformity so much to be 
desired. 

" Without presuming to encroach largely upon the time of the 
Conference, I will venture to submit a few observations in regard 
to each of these. 

" In the United States of America and in Canada, the desirability 
of the adoption of some universally recognised system for the 
regulation of the divisions of the day has long been felt ; and a 
movement commenced about two years ago, by two scientific 
organizations, viz. the American Metrological Society of New 
York, and the Canadian Institute of Toronto, Upper Canada, has 
already been successful in drawing public attention to a definite 
scheme of time-regulation for the continent of America, which is 
rapidly gaining ground in the favour of the people. 

"It is to be noticed, in the first place, that the time kept by 
clocks and watches in our country, is not, generally, the exact 
local time of the place where the owners of such timepieces 
reside. Upon every great line of railway, it is indispensable, in 
order to secure safety and regularity in the movement of trains, 
that the time kept should be uniform from end to end. And as 
some of these long lines extend over from five to ten degrees of 
longitude, while the standard time kept by them is usually that of 
one of their termini, it follows that, at different points of the road, 
the railway time differs from the local time, ten, twenty, thirty or 
more minutes. Yet, such is the relative importance of the railway 
traffic, in comparison with that of interests purely local, that, 
in practice, the railway time supersedes the local time, and all 
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the affairs of life are regulated in accordance with it In some 
large towns two kinds of time are kept; as for instance, at 
Buffalo, N.Y., where, in the same houses may be found two 
clocks, one of them giving the time of the place, and the other, 
that of New York City, which is the railway time, and is twenty 
minutes faster. 

'' It sometimes happens that towns not distant from each other 
are situated on different lines of railway keeping different times. 
In passing, by ordinary vehicles, from one of these towns to 
another, there is experienced the inconvenience of finding one's 
watch entirely out of harmony with the timekeepers of the 
locality visited. But a still greater inconvenience occurs in 
those towns which lie at the intersections of two or more im- 
portant roads — and there are a good many such — ^for here it is 
necessary to keep account of as many systems of time as there 
are intersecting ways. From an investigation made by Professor 
Cleveland Abbe, of the U.S. Weather Signal Office at Washington, 
it appears that the railway times kept by different transportation 
companies in the United States correspond to no fewer than 
seventy meridians, and the total number of such varieties is pro- 
bably not less than one hundred. Now, so far as the transaction 
of the ordinary affairs of life in each particular locality is con- 
cerned, this extraordinary variety is of no consequence to the 
inhabitants. But in all matters which concern the mutual relations 
of the inhabitants of different places, the case is otherwise. With- 
out a knowledge of the times of both places it is quite possible 
that appointments in regard to affairs of important concern may 
be wholly disconcerted. And without a similar knowledge, one 
may fail to meet a train on which he had counted, and may thus 
be subjected to unanticipated delay and other consequent dis- 
advantages. It is, of course, hardly necessary to mention the 
degree to which the usefulness of the time-tables issued by the 
various transportation companies is impaired for the purposes of 
the traveller, when the time standards of all these companies are 
different. But the embarrassment to the tourist, however great, is 
of less importance than that which is suffered by the permanent 
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resident. Neither of these evils is felt at all in England or 
Scotland, where one standard prevails over the entire United 
Kingdom. For the Continent, the uncertainties of the tourist are 
to a great extent removed by such general publications as those 
of Hendschel and Bradshaw, in which the possibilities of through 
connections have been studied out and indicated ; but even these 
publications do not provide for all contingencies ; and, of course, 
if there were no such embarrassments to be guarded against, such 
provisions would not be necessary at all. 

"Now, considering the fact that, for our own Continent of 
America, the time actually kept at any place is usually purely 
conventional and is not the true local time of the place itself, 
considering that this is also true in England, and is probably to 
a great extent true of the Continent of Europe— and considering 
that identity of the conventional with the local time is unimportant 
when the standard of time actually used is understood, it has 
seemed to us that by the adoption of a system according to which 
all timekeepers throughout the world might be made to agree as 
to the minute and second, and to differ only, as longitudes differ, 
in regard to the hour, all the confusion which exists in consequence 
of the present variety of time-standards might be wholly elimi- 
nated, to the great benefit of the people of all civilised lands. The 
adoption of this system would involve the recognition of twenty- 
four fixed meridians, distant from each other by a constant 
difference of fifteen degrees of longitude, and determined in 
position by some one of the number distinguished as the prime 
or zero meridian. The moment of the passage of the mean sun 
over each of these meridians is to be regarded as the hour of 
mean noon for that meridian and for all places which are nearer 
to it than they are to any other. Thus the largest difference 
which can occur between conventional time and true local time 
will be thirty minutes, and the hour will change at a line half-way 
distant between any two meridians. 

"The system here described was proposed originally for the 
United States by Professor Cleveland Abbe, of the U.S. Signal 
Service (as mentioned above) in a report to the American Metro- 
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logical Society, and also (without concert with Professor Abbe) 
by Sandford Fleming, Esq., late chief engineer of the Canadian 
Pacific Railway, and now titular Chancellor of Queen's University 
at Toronto, U.C., in a paper read by him before the Canadian 
Institute, and since published. In these papers it was proposed 
to adopt, for the American Continent, five meridians, of which 
the central one should be situated six hours west of Greenwich, 
and should pass almost centrally through the city of New Orleans. 
The time of this meridian, being that prevailing through the prin- 
cipal States of the Mississippi valley and the British province of 
Manitoba, is distinguished as valley time. The five-hour meridian 
passes near New York, and governs the States lying on the 
Atlantic, together with the two Canadas, giving them what is 
hence caUed Atlantic time. The four-hour meridian crosses the 
island of Newfoundland, and gives what is called eastern time to 
that island, and to Nova Scotia, New Brunswick, and the remain- 
ing British possessions east of Canada. The seven-hour meridian 
passes through the city of Denver, and almost exactly over the 
U.S. Signal Station on the summit of Pike's Peak, more than 
14,000 feet high, in Colorado. It gives time to the States, terri- 
tories, and provinces lying on and about the great central ridge 
of the Continent, which is hence called mountain time. The eight- 
hour meridian falls a little east of San Francisco, and almost 
exactly on the small sea-coast town of Santa Barbara, in California. 
From this, the States of the Union which He on the Pacific, and 
the British provinces on the same ocean, derive their time, which 
it is proposed to distinguish as Pacific time. 

" The bounding lines between the successive meridians at which 
the count of the hour shall change, it is not proposed to define 
with the same geometrical precision which characterises the 
meridians themselves. The idea is rather to follow any well- 
known natural or political divisions which fall approximately 
midway between the meridians, and which will serve as easily 
remembered reference boundaries. On the American Continent, 
such lines of demarcation are easily found. The States and 
provinces which touch the Mississippi river will use valley time ; 
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the Canadas, and the States of the Union which lie east of these 
valley States, and most of which touch the Atlantic, will use 
Atlantic time; the British provinces farther eastward will use 
eastern time; the States and provinces which touch the Pacific, 
will use Pacific time ; and all those which lie between the Pacific 
States and the valley States will use mountain time. 

" The means by which we expect to establish this system on 
the American Continent, are partly the voluntary action of the 
transportation companies; partly the co-operation of municipal 
corporations and chambers of commerce ; and partly local legis- 
lation. Already many local organisations have taken steps for 
the establishment of time balls and other time signals in further- 
ance of the practical introduction of the system. The State of 
Connecticut has enacted a statute making the use of New York 
time compulsory upon all transportation companies within her 
limits. The chief signal ofllicer of the United States, General 
W. B. Hazen, has warmly interested himself in the scheme, and 
has offered the services of his corps to operate daily any apparatus 
for the distribution of time, which may be erected at any of the 
numerous stations of his extensive service. The same officer, and 
associated with him Mr. Chancellor Fleming above referred to, 
and the present speaker, have been constituted a joint-committee 
on the part of the American Metrological Society and the 
Canadian Institute, to present this subject to the consideration of 
the International Geographical Congress which is to meet in 
Venice on the 15th of September proximo, in the hope of obtain- 
ing for it the approval of that body ; and I have been specially 
charged by the Metrological Society just mentioned, of which I 
have the honour to be President, to ask for it the favourable 
consideration of this Association. 

" The Governor-General of Canada, the Marquis of Lome, has 
been pleased to interest himself actively in promoting the success 
of the movement. The papers relating to it which have been 
published by the two associations whose titles have just been 
mentioned, have been forwarded by Lord Lome, through the 
British Foreign Office in London, to countries with which Great 
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Britain is in diplomatic relations, and to their scientific asso- 
ciations; and from the Imperial Academy of Sciences at St. 
Petersburg have been received copies of a report from a com- 
mittee, of which the eminent astronomer, Otto Struve, was 
chairman, cordially approving the project ; which . report was 
adopted by the Academy. 

" Two or three minor features of the scheme contained in the 
resolutions proposed remain to be mentioned. The first of these 
is the proposition to abolish the present division of the day into 
two equal portions of twelve hours each, and to employ instead a 
continuous count running from one to twenty-four hours in each 
day. The division at present in use is not a natural one. It is 
founded, presumably, upon the custom of astronomers to begin 
the day at the meridian passage of the sun, or the habit of the 
people to fix the moment of apparent noon by observing the 
coincidence of the shadow of a vertical stile with a line drawn 
north and south. The natural division of the day is into a light 
portion and a dark portion. These portions are always and every- 
where unequal, except for a single day in the year, or for a single 
great circle of the earth — ^the equator. No exact system for the 
uniform division of time can therefore be founded upon them. 
On the other hand, no disadvantage caA arise from regarding the 
day as a unit, subdivided into twenty-four equal fractions, a mode 
of division once very general, at least in Italy, and hardly yet 
entirely abandoned ; while there are very appreciable disadvantages 
attending the present division into twelve-hour moieties. The first 
of these is the necessity of using always in speech the yff 0x6, forenoon 
or afternoon, in order to identify the portion of the day to which 
any hour which happens to be mentioned is to be referred ; or, 
in writing, to place after the number of the hour the explanatory 
suffix A.M. or P.M. Another and even greater is the uncertainty in 
railway time-tables as to whether a particular hour is an hour of 
the night or of the day. The compact form of these tables 
renders it impossible always to introduce the necessary specifi- 
cations in their columns, and the inquirer is thus often left at a 
loss. Some of these tables, in order to remove the embarrassment, 
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have employed the expedient of printing the hours of the night 
in white letters upon a black ground, while those of the day 
are printed in the usual way with black letters upon a white 
ground ; but the very adoption of this expedient is a confession 
of the existence of an evil which we may easily perceive to be 
quite unnecessary. Let the hours of the day be only continuously 
numbered from beginning to end, and there will never be any 
uncertainty as to which part of the day is meant 

** Another of the secondary features of the scheme is the desig- 
nation of a zero meridian. The zero meridian is that from which 
terrestrial longitudes begin to be reckoned, and that at which, at 
the close of the day, the count of the day in the monthly calendar 
shall be momentarily the same for the entire globe. Any meridian 
which might be chosen, and which should be generally accepted, 
would answer for this purpose ; but such a selection ought not to 
be made through mere idle caprice. Regard should be had to 
usages actually existing ; and if there is any meridian which has 
already become more familiar than any other to the great majority 
of mankind, that circumstance should be counted in its favour. In 
a contribution made by me some ten years ago to a provisional 
code of international law drawn up under authority of a resolution 
of this Association, by the Hon. David Dudley Field, afterwards 
President of the Association, I endeavoured to assign some 
reasons why the meridian of Greenwich is entitled to be regarded 
as rightfully the first meridian for purposes of longitude. But the 
same reasons apply with equal force to the inferior meridian of 
Greenwich — ^that is to say, to the meridian twelve hours distant 
in time, and i8o degrees distant in longitude from Greenwich 
itself; and as I have found, in consultation with others, that there 
might be danger of awakening national susceptibilities by insisting 
on Greenwich (though, for myself, I fail to find this consideration 
serious), I have yielded my first opinion, and propose to fix 
the first meridian for time and for terrestrial longitude at the 
i8oth degree from Greenwich, so that this first meridian will fall 
almost entirely upon the open ocean. As in the monthly calendar 
the change of count must begin first at some particular meridian. 
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it is desirable that this change shall take place, if possible, beyond 
the limits of all habitable lands ; and this is true of the meridian 
proposed, since, except a small portion of wild and desolate sub- 
arctic Kamschatka, it scarcely touches any portion of the earth's 
surface uncovered by water. At this assumed first meridian, there- 
fore, the day in ordinary chronology will begin when the mean sun is 
on the meridian of Greenwich ; so that in fact it will be. identical 
with the astronomical day as reckoned at that observatory. 

" The last of the secondary features of the scheme which I have 
to notice, is the proposition to establish, for purposes of pure 
chronology, and for the facilitation of synchronous observations 
in science, a special time-reckoning under the name of cosmo- 
politan time. So long as the dimensions of the known world were 
limited in longitude between the Indies on the east and the 
Canary Islands on the west, there was no danger of a confusion 
of chronology to arise from a mistake of an entire day in a date. 
But at the present time, and since civilisation has encircled the 
entire globe, it is a fact that there are certain hours in every 
twenty-four, during which, for one entire half the habitable world, 
the date is a unit more advanced in the monthly calendar than 
in the other. The change of count must have a beginning some- 
where. In the absence of any distinct convention on the subject, 
it is generally understood that this change begins somewhere in 
the Pacific Ocean. It happens, therefore, that at the moment 
when the sun is on the meridian opposed to that of Greenwich, 
the date for all Asia and all Continental Europe may be, for 
example, the first of January before noon, while for the entire 
American Continent it is still the thirty-first of December. On the 
other hand, when, twelve hours later, the sun is on the Greenwich 
meridian, the date will be the first of January for all the world, but 
will be afternoon for Asia and Europe, and forenoon for America. 
At present the change of count, as above observed, is supposed to 
begin in the Pacific Ocean. But if we are to be exact, it ought 
to begin at some certainly defined meridian; and the present 
proposition is to make it begin at the meridian distant twelve 
hours from Greenwich. 
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"The time detennined by the proposed zero meridian is, 
according to a suggestion of Mr. Fleming adopted in the resolu- 
tion, to be distinguished as cosmopolitan time, and might equally 
be called universal or absolute time. Any observation made in 
cosmopolitan time will be fixed with absolute certainty both in 
the chronological sequence and in the hours of the day, and it 
can easily be converted, by the addition or subtraction of an even 
number of hours, into the particular time of each standard meri- 
dian. Mr. Fleming proposes, also, that the hours of this universal 
time shall be distinguished by symbols or letters rather than by 
numbers. The value of this suggestion consists in the fact that, 
by means of it the danger will be averted of ever confounding 
cosmopolitan time with that of any other except the prime 
meridian. It is not otherwise insisted on as a feature of special 
importance. 

" I have here at hand copies of the chapter on Longitude and 
Time reprinted from Mr. Field's * Draft Outiines of a Code of 
International Law,' to which I have referred ; and those I shall be 
happy to distribute among the delegates here present 

" I have occupied more time than I intended in urging the 
merits of the system for the regulation of time proposed in the 
resolution I have had the honour to submit I have been be- 
trayed into this prolixity by my desire to discharge faithfully the 
duty assigned to me, as already stated, by the American Metro- 
logical Society, and also by the personal interest I myself feel in 
the proposed measure. 

"In regard to the remaining resolutions which I have to 
submit, I shall be more brief. First, in regard to international 
coinage. On two former occasions, though not personally present 
at the meetings of this body, I have had the boldness to address 
to the Conference communications urging an expression of 
opinion on the part of the Association in favour of the striking 
of a coin, to be everywhere circulated without displacing or inter- 
fering with the national coinages already existing. I have here 
some copies of these communications, the first addressed to the 
Conference assembled at Geneva in 1874, and the second pre- 
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sented to the meeting held in London in 1879. The considera- 
tions set forth in these papers I shall not here repeat at length. 
I think I cannot possibly be mistaken in assuming it to be uni- 
versally felt that a medium of exchanges ever3rwhere equally 
available for purposes alike of national and international com- 
merce, is eminently desirable. I suppose experience to have 
proved that no such medium can be forced into circulation pro- 
vided that one of the conditions of its acceptance be made the 
abandonment of the national coinages already in existence. But 
just as gold and silver bullion in bars is now available at its 
market value for the discharge of large international obligations, 
so bullion in the form of coin, stamped only with its own weight 
and fineness, might perform the same service in regard to smaller 
obligations. At the present time in the United States, foreign 
coins are legal tenders for their value by weight, relatively to the 
coins of the country. They do not circulate freely, it is true ; but 
this is on account of the general ignorance of what is their real 
weight or value ; but if the weight were stamped on them, and if 
the value of the unit of weight were universally known, nothing 
could impede the freedom of their circulation, unless it might be 
their imperfect conmiensurability with the coins of the country. 

" Now it happens that the gram weight of gold, nine-tenths 
fine, represents a value involving no inconvenient fractions when 
referred to the current coins of tlie principal commercial nations ;* 
and consequently that a coinage founded upon such a weight as a 
unit, would form almost everywhere a circulating medium capable 
of being used along with the several varieties of national coins. 
Its convenience at the same time for international purposes might 
soon secure for it a preference even in domestic transactions over 
the coins already in use ; so that it might after a time supersede 
them ; and thus, on the principle of the survival of the fittest, 
accomplish what no legislation nor diplomatic negotiation has 

♦ One gram of gold, nine-tenths fine, is equivalent, in the currency of the 
United States, to sixty cents, less two mills ; in the currency of Great Britain, 
to one half-crown, less one halfpenny ; in the currency of the German Empire, 
to two and a half marcs, plus one pfennig ; and in that of France to three 
francs ten centimes exactly. 
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hitherto been able to effect, the unification of all the monetary 
systems of the world. The proposition embraced in the resolution 
here submitted has met with wide approval in the United States, 
and has been recommended in formal resolutions by the American 
Metrological Society, and the American Social Science Association; 
while it is favoured by the leading economists and financiers of 
the Union, including the present Comptroller of the Currency, 
Mr. John Jay Knox, at Washington. 

" The third of the resolutions I have the honour to present 
relates to weights and measures. The importance of uniformity 
among the instrumentalities in use among men for the measure- 
ment of quantity is too obvious to require argument Nor is it 
any longer necessary to spend time in discussing the opposing 
claims of different metrological systems to universal adoption. 
Upon that point the world has already pronounced a decision so 
emphatic, that, though it may here and there be questioned by 
a few discontented dissentients, it is not likely soon to be dis- 
turbed, and will certainly never be reversed. 1 have here some 
copies of a paper which shows to what extent the system of 
weights and measures, which is founded on the metre, has been 
recognised by legislation among the nations; and from this it 
will appear that there is at present but one important State, viz. 
Russia, among those which are called civilised and Christian, in 
which this system has not the sanction of law; and but two 
besides, Great Britain and the United States, in which the use of 
the same system is not compulsory., 

" In England and in the United States, although the use of the 
metric denominations is legal, it has hardly obtained any important 
footing in practice. There can be no doubt, however, that if the 
Governments of those countries would themselves set the example 
of the use of these denominations in the custom houses and the 
excise, in the commissariat of the army and navy, in the ordnance 
department,, and in the construction of public works, these de- 
nominations would soon become familiar to the people, and would 
come consequently into general use. In the United States, many 
petitions have been addressed to Congress by private citizens and 

G 
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by organised bodies, induding educational and scientific associa- 
tions, societies of engineers, architects, physicians, and olhers, 
praying for the enactment of laws by which the use of the metric 
system of weights and measures shall be made compulsory in all 
the business of the Government ; and a report favouring such 
legislation was made to the last House of Representatives by the 
Standing Committee of the House on Weights, Measures, and 
Coinage. The Committee was a large one, and its report was 
unanimous ; but the Congress expired before its recommendations 
had been acted on. In a body like the present, composed in 
large part of delegates from countries which have been long in the 
enjoyment of all the benefits which can flow from the possession 
of so admirable a metrological system, it can hardly be doubted 
that the sentiment must be universal which would desire the 
extension of the same blessings to all the rest of mankind The 
resolution proposed is simply the formal expression of such a 
desire. 

" One resolution only remains to be noticed. It is a resolution 
referring to the means of communicating between navigators 
meeting on the open ocean. The importance of a ready and 
effectual means of exchanging such communications is especially 
felt in the case of vessels in distress, but it is always desirable even 
if it were only for the interchange of nautical courtesies. What is 
wanted at present is not so much the creation of new signal 
systems as the condensation into a single system of the valuable 
features of systems already existing, and the adoption of the 
result as a single and universal system, of which the use shall 
be enforced by law upon the marine service, public or private, 
of all civilised nations. Such a simplification and unification 
of systems can only be accomplished by a concert of experts 
acting by authority of the several maritime powers concerned. 
Though I have given some attention to the principles on which 
the various signal systems at present in use are founded, I do not 
consider it necessary to go into a discussion of their respective 
merits in this place. All that it seems important to me to urge is, 
that this body should lend the weight of its recommendation to 
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the proposition that the Powers whom it chiefly concerns should 
take the steps necessary for the attainment of an end so obviously 
desirable as the creation of one common system for communication 
at sea upon all the navigable waters of the globe. 

" The resolution proposed {vide Appendix E) is limited to this 
recommendation only, and as such I submit it, with the full confi- 
dence that it cannot fail to command the approbation of this body." 

On Dr. Barnard moving a series of resolutions adopting his 
proposed system {vide Appendix F), Mr. Stuart Lane moved the 
previous question, supporting his motion by stating that he for one 
objected to questions of this nature being discussed, as being 
matters of a purely scientific character, and beyond the scope of 
the objects of this Association, Dr. Wendt, Mr. Freeland, 
Judge Peabody^ and Dr. van Hamel followed in support of 
Mr. Stuart Lane, when finally, upon the motion of Dr. Wendt, 
seconded by Mr. Richard Lowndes, it was resolved, " To refer 
this question to a Committee to be appointed by the President of 
the Conference, and to report upon the same at the next Con- 
ference." 

Dr. Barnard then read a. series of resolutions he had prepared 
on International Coinage {vide Appendix G). This matter was 
also referred to the same Committee. He then also submitted a 
series of resolutions upon the uniformity of weights and measures. 

A lengthy discussion followed, in which Mr. Stuart Lane, Dr. 
Wendt, Mr. W. H. Freeland, and others took part, expressing an 
opinion that these subjects were not within the scope of matters 
of international law. Mr. D. D. Field replied to the conten- 
tion of Mr. Stuart Lane — that these questions were not ripe for 
International Jurists — observing that all these matters were within 
the scope of International Law, and he referred to the Postal 
Conventions between different States as instances of a primary 
principle, nariaely, an uniform rate of letters — Shaving become a 
subject of international agreement 

Dr. Barnard then moved the following resolution, wliich was 
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seconded by Mr. D. D. Field and supported by Judge Peabody, 
namely : — 

"That whereas, In order to the facilitation of intercourse 
between nations, whether the same be commercial, postal, 
diplomatic, literary, or social, it is eminently desirable that 
the quantities of all exchangeable commodities, and all 
quantities whatever which there may be occasion to men- 
tion in communications, written or oral, should be ex- 
pressed in the denominations of some common and uni- 
versally accepted system of weights and measures ; 

" And whereas. The Metrological System (of which the basic 
unit, called the metre, was definitely and permanently fixed 
•by the International Scientific Commission assembled for 
the purpose in the city of Paris in the year 1799) has 
been very generally adopted by civilised peoples as the 
exclusive system according to which quantities are to be 
expressed in the transaction of business among them ; 

"And whereas. It becomes every nation claiming to be en- 
lightened, to co-operate with sister-nations in the further- 
ance of a reform of so signal importance, and so pregnant 
with benefits to the whole human race ; therefore, 

" Resolved, As the sense of this Association, that the adoption 
of the Metric System of Weights and Measures by the 
nations among whom it has not yet been introduced is 
greatly to be desired, as affording a practicable, and ap- 
parently the only practicable, means of accomplishing that 
most important object — ^the unification of the weights and 
measures of all mankind ; 

" That this system is recommended to acceptance,, not only by 
its availability as a universal system, but also by reason of 
the simplicity of its principle ; 

" That this Association, therefore, respectively urges upon the 
Governments of those countries in which the Metric 
System of Weights and Measures has not yet been esta- 
blished by law, to consider the expediency of ! providing for 
the early introduction of that system among taeir peoples." 
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The Honorary Secretary then explained briefly the subject of 
a treatise on 

" The Scandinavian Coinage Laws^* 

contributed by Mr. Alfred Kirsebom, Vice-Consul for Sweden 
and Norway in London, the text is as follows : 

" The question of altering the monetary system in the Scandi- 
navian countries has, on various occasions, been a subject of 
deliberation as well in the Legislative Assemblies as in the Press, 
and at various meetings of representatives of the three nations. 
It was, however, not before the year 1866, when the second 
politico-economical meeting of delegates from the three countries 
took place at Stockholm, that the question was brought more pro- 
minently into the foreground. About the same time the subject 
in its international bearing was laid before the Governments of the 
countries to which they were respectively accredited by the 
diplomatic representatives of the Imperial French Government at 
Copenhagen and Stockholm. France, Belgium, Switzerland, and 
Italy, had, on the 23rd December, 1865, entered intA the S. C. 
Latin Union* — ^the three latter countries thus adopting the system 
of bi-metallism with a fixed ratio of 15^ to i, which had been in 
force in France ever since 1803 — and it was owing to a desire on 
the part of the French Government to see this system as far as 
possible universally and internationally recognised, that it in- 
vited the Scandinavian Governments to adopt such measures as 
would tend to introduce the principles laid down in the Latin 
Convention. 

"The subject being of the greatest importance — Denmark, 
Sweden, and Norway being silver mono-metallic countries, and, 
moreover, Denmark and Norway using the duo-decimal system — 
it required some considerable deliberation to decide whether the 
proposed system wotild be likely to meet with the wishes of 
the people. The respective Finance Ministers, therefore, were of 
opinion that it would be advisable not to enter into any definite 
arrangements prematurely, but to await the result of the meeting 

* Which Greece subsequently joined. 
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on the subject of intematianal monetary law^ which was to take 
place at Paris at the time of the Exhibition in 1867. To represent 
the Scandinavian countries three eminent delegates were elected, 
and they presented their reports to the respective Governments 
the same year. 

" The result of the deliberations at the Paris Congress, as em- 
bodied in these reports, was not in favour of the bi-metallic 
system established by the Latin Union ; a very str6ng and decided 
majority holding that, owing to the recent change in the relative 
value between gold and silver, and the depreciation of the latter 
metal which had of late taken place, there would be no possibility 
of coming to an international agreement except by adopting gold 
as the sole standard, only using silver as inferior currency, with a 
right for any CG\m\xy pr&visiofu^ly to retain gold and silver as full 
legal tender. 

" Owing to tiie desire of seeing gold mono-metallised universally 
adopted, which thus found its expression, the Scandinavian 
Governments soon alter took the matter in hand, and proposed 
to the National Assemblies some measures in order to pave the 
way for the new system. 

"These measures, which were, so far as was necessary, duly 
approved by the Legislatures, were as follows : 

" In Denmark the National Bank was empowered by a Royal 
Resolution, dated 8th January, 1872, to keep its bullion fund up 
to the half value in gold coins, instead of, as before, in silver 
only, and a Royal Commission was appointed to report on the 
alterations in the law which the adoption of the gold standard 
would entail. 

" In Sweden, by a Royal Resolution, dated the 31st July, 1868, 
a new gold coin called * Karolin,' corresponding exactiy to the 
lo-franc piece, was coined and brought into circulation. A Royal 
Commission was likewise appcmited for the same purpose as the 
Danish. 

" By law dated the 17th June, 1869, the Norwegian State Bank 
was authorised to have as much of its cash balance as the 
directors might determine remaining in gold. 
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''That the Govenunents were right in taking these preliminary 
steps the following events proved : On the 4th December, 187 1, 
the German Reichstag had adopted a gold coinage law ; France, 
and in consequence the other States belonging to the Latin 
Union, shortly afterwards restricted the coinage of silver under 
pressure of the demonetisation of silver by Germany. For Scan- 
dinavia, having intimate commercial relations with these countries, 
especially with Germany, it became a necessity to follow the 
example, the only difficulty being which of the different systems 
should be adopted as likely to lead to an international monetary 
law. In the summer of 1872 the politico-economical association 
held its third meeting at Copenhagen, and it was owing to the 
resolutions which were then passed in the section of monetary 
laws that communications (originally emanating from the Danish 
Finance Minister) were exchanged between the Governments. 
The result of these was the appointment of a Committee, consist- 
ing of three members from each country, to report on the whole 
question, and especially as to the feasibility of coming to a 
common agreement on the subject On the 20th September, 
1872, the Committee presented its report, which was to the 
^ect that none of the different systems then in force would be 
likely to be internationally established, and that the adoption of 
the German coinage law — ^the only one of importance, looking 
at the large commercial intercourse between that country and 
Scandinavia — ^would meet with some considerable impediments. 
It was, however, highly desirable that the three Scandinavian 
countries, so intimately bound together, not only poUtically, but 
also commercially, should enter into a common understanding ; and 
a draft proposal for a Convention was accordingly made, and 
afterwards submitted to the respective Finance Ministers for their 
reports. 

" The Danish Government declared its willingness to adopt the 
proposed Convention with only a few modifications. Some more 
important alterations having been preferred on the part of Sweden 
and Norway, it was found best to elect special Commissioners for 
both countries to confer with the Danish representative accre- 
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dited to the Court of Stockholm. On the i8th December, 1872, 
the Convention was signed by the respective Commissioners, 
subject to the consent of the National Assemblies about to meet 
at the beginning of the year 1873. In the meanwhile, special 
Committees as above referred to had been appointed to take into 
consideration and make proposals regarding the alteration in the 
monetary laws, which would be a consequence of the adoption of 
the Convention by the Legislature. Whilst in Denmark and 
Sweden the Convention was unanimously recommended, a 
minority of the Norwegian Conmiittee, though agreeing as to the 
introduction of the gold standard into Norway, dissented from its 
adoption of the decimal system. The Norwegian Government 
proposed to the * Storthing ' to confirm the Convention, and adopt 
at the same time the monetary law recommended by the majority 
of the Committee. The ' Storthing,* however, on the 8th of May, 
1873, refused its consent to the Convention, at the same time 
adopting a special law as proposed by the minority of the Com- 
mittee, and this law was sanctioned by the King on the 4th of 
June in the same year. The Convention was in the meantime 
concluded between Denmark and Sweden on the 27th May, 
and ratified on the 21st of June, 1873. Monetary lawf were 
similarly passed in Denmark and Sweden on the 23rd and 30th of 
May respectively. A special Article had, however, been added 
to the Convention, giving the King of Norway a right to adhere 
to the same later on, if found desirable. The feeling against the 
new law had, in the meantime, become very strong in Norway; 
and the fact that the new gold coins, although of the same weight 
and value as the Danish and Swedish, were not a legal tender in 
the two other countries, and were only received on the exchanges 
subject to discount, the Norwegian Government, at the beginning 
of the year 1875, made a fresh proposal, almost identical with the 
former, and the Convention was ultimately adopted by Norway 
on the 8th March, 1875, confirmed by a Royal Resolution of the 
17 th of April, and signed at Stockholm on the i6th of October of 
the same year. The necessary monetaiy law was passed and 
obtained the Royal sanction on the 17th April, 1875. 
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" Before giving an expos'e of the chief features of the Convention, 
a few remarks on the system hitherto in force may be of interest. 
The monetary laws in the three countries differ from each other, 
not only as regards the value and unit of coinage, but also as to 
the unit of calculation. The decimal system being already in force 
in Sweden^ the new system did not cause any practical difficulty 
there, but the case was different in Denmark and Norway, where 
the duo-decimal division was still in force. The unit of weight 
for the old coin in the two latter countries was the Cologne mark. 
The Danish law of 5th January, 18 14, prescribed, that out of one 
mark Cologne weight fine silver were to be coined i8J Rigsdalers. 
The Cologne mark being = 233*85489 grammes, the Danish 
Rigsdaler (f fineness) would thus weigh 14*4466 grammes bar 
silver, and contain 12*6408 grammes fine silver. The Rigsdaler 
was divided into 6 marks or 16 skillings, i Rigsdaler therefore 
= 96 skillings. Silver coins, 2, i, and \ Rigsdalers ; copper, i and 
^ skilling. 

"According to the law of 3rd February, 1855, out of one 
Swedish lb. of bar silver of | fineness should be corned 50 Rigs- 
daler Rigsmynt The Swedish lb. being = 425*0758 grammes, 
the Rigsdaler Rigsmynt would weigh 8*5015 grammes bar silver of 
I fineness and hold 6*3761 grammes fine silver. The Rigsdaler 
Rigsmynt was divided into 100 ore. Silver coins, 4, 2, \y or 
50 ore, \ or 25 ore, and -^ or 10 ore; copper, 5, 2, i, and ^ ore 
pieces. 

" By the Norwegian law of the 14th June, i8i6, out of one 
mark Cologne silver was to be coined 9J specie-dalers. This 
weight is somewhat higher than in Denmark, viz., 233*9934 
grammes. Consequently the Norwegian specie-daler would weigh 
28*9104 grammes bar silver and hold 25*2969 grammes fine 
silver. 

" The specie-daler was divided into 5 ort or mark, or 24 skil- 
lings. One specie-daler consequently =120 skillings. Silver 
coins, 4, 3, and 2 skillings ; copper, i and \ skilling. 

" By the Convention, Denmark, Sweden, and Norway agreed 
to have the same coinage, and that the coins should be legal 
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tender in tbe respective countries; a uniform calculadcm was 
likewise established. 

^^ Art. L According to Article L gold is to be the sole standard 
of values in the Scandinavian countries, and the French gramme 
to be the unit of weight for the new coinage. 

''Arts. IL and IIL The new coin called the 'Krone' is 
divided into loo 5re. Two kinds of coin are struck, viz., of 
20 and 10 kroner.* 

*' From 1,000 grammes or one kilogramme are to be coined : 
248 lo-crown (Heces 
124 20 „ „ 

Of a metal containing 90 parts of fine gold and 10 parts copper. 
Thus each lo-crown piece will weigh 4*4803 grammes and hold 
4*032258 grammes of fine gold, and the 20H:rown piece will weigh 
8*9606 grammes and hold 8*064516 grammes of fine gold. The 
diameter of the lo-crown piece is 18 mm., and that of the 
2o-crown piece 23 mmf. 

"Arts. IV.-VL Small coins will be coined partly of silver 
alloyed with copper, and partly of bronze, being an amalgamation 
of 95 parts copper, 4 parts tin, and i part nnc, in the following 
proportion as regards diameter, weight, and fineness : 

Silver Coins. 



Diameter. 



Gross 

Weight. 



Contents 

Fine 

Silver. 



(a) One piece representing the value of 2 kr. 






} „ or 50 ore 
40 „ 

10 „ 



31 
25 
22 
20 
17 
15 



15*00 
7-50 

5-00 
4*00 

2'42 

1-45 



I2'O0O 
6-000 

3'ooo 

2-400 
2452 
0-580 



♦ A Convention introducing an additional Article, as to the coining of 
5-crown pieces in gold, was signed at Stockholm on the 26th of March this 
year, and duly ratified and approved by the Legislative Assemblies in ihe 
month of May last 

t The 5-crown gold piece is to weigh 2*24015 gr., and the diameter to be 
16 mm. 



Digitized by VjOOQ IC 



( 91 ) 
Bronze Coins. 



Diameter. 



{a) One piece representing the value of 5 ore 
(0 >» »> »> ' )> 



27 
21 
16 



From 1 kilo^. Bronze 
to be corned. 



pieces. 
125 
250 
500 



" Art. VII. If a perfect accuracy as regards weight and fineness 
cannot be maintained for the specified coins, the deviation over 
or under the exact weight and fineness must at any rate not 
exceed — 





As resaxds Weight. 


As regards Fineness. 




By adjusting 
each piece. 


By adjusting 


Of the Gross Weight 
of each Coin. 




g'- 


gr- 


gr. 


For the 20-crown piece . 


0*0015 






» 10 „ „ . 


0'0020 


— 


0*0015 fine gold. 


>i 5 m »» • 


0-0030 


— 




>» 2 „ 99 • 


0-0030 


— 




»» I >» >» • 


0*0050 


— 




„ 50-6re piece 


_» 


1 o-oo6 


' 0*0030 fine silver. 


'> 25 „ „ 


— 


o-oio 




>> 10 „ „ 


*~~ 


0*015 





In coining gold it must, however, be observed that the deviation 
in weight for a quantity of 10 kilogrammes of bar gold does not 
exceed 5 grammes. 

" The normal for what is to be considered as pure gold and 
pure silver should be similar, as basis for the assays of the Mints 
of the three Kingdoms. 

" Art. VIII. All coins are to be coined with raised rim. The 
gold and silver coins, with the exceptions of the 25-ore and lo-ore 
pieces^ are to be coined with a milled rim; 25-ore and lo-ore 
pieces, as well as also bronze coins, with a smooth rim. The 
device must clearly indicate the number of * Kroner ' or * Ore ' 
which are contained in or represented by the coins; besides 
which every coin must indicate for which Kingdom, in what Mint, 
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and in what year it has been coined. Lastly, the stamp and 
superscription are settled by that Kingdom for account of which 
the coins are coined. 

"Art. IX. Subject to certain limitations (as enumerated in 
Art X.) the coins should be legal tender for the value they indi- 
cate in the three Kingdoms (no regard being taken as to which 
country they have been coined in), only they must not have 
suffered any violent or unlawful damage, 

" Art. X. No one shall be compelled to accept in one payment a 
larger amount of change than 20 Kroner in i and 2-crown pieces, 
5 Kroner in small silver coins, and i Kroner in bronze coins. 

"The gold coins cease to be legal tender to the Exchequer 
when they, through wearing, have lost more than 2 per cent,* and 
to the public when they have lost more than \ per cent, of the 
weight which they ought to have according to Art lll.f 

" Small coins only cease to be legal tender to the Exchequer 
when they are so worn that it cannot be ascertained with certainty 
where they have been coined, and to the public as soon as the 
stamp has become indistinct 

" Coins which are no longer legal tender must not be put into 
circulation by the Exchequer. The same rule applies to silver 
coins which hold four or more per cent under the exact weight 

"Art. XI. It is the duty of each Kingdom to melt down 
coins of their stamp which, in consequence of the above-named 
regulations, cannot be reissued by the Exchequer. 

" In each Kingdom permission will be allowed to everybody to 
have any amount of such coins which, according to Art X., are 
legal tender only to the Exchequer, exchanged with a correspond- 
ing amount in current coins of the same kind, as well as to have 

♦ Only Sweden has made use of this provision in its special monetary law. 
According to the Danish and the Norwegian laws, the gold coins are, on the 
contrary, without regard to loss in weight by wear, redeemable by the Ex- 
chequer, only they must not have suffered any violent or unlawful damage. 
{Cfr, Art IX. i.f,) This rule Sweden has consented to adopt as regards the 
new 5-crown gold coins. 

t As regards the 5-crown pieces, when they have lost more than 0*6 per 
cent, of their correct weight. 
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any amount of small coins^ which is divisible with lo crowns, 
exchanged for principal coins of equivalent value. 

"The Treasury of each Kingdom shall receive from the 
Treasury of the other Kingdoms such worn coins of the King- 
dom's stamp which have flowed in to the Exchequers of the other 
Kingdoms, and which, in consequence of Art X., cannot be 
reissued, and exchange them with current coins. 

** The Treasury of each Kingdom shall receive and exchange 
with principal coins any amount of change bearing the stamp of 
the Kingdom, and being divisible by lo crowns. 

"Art. XII. Each of the Kingdoms is at liberty to undertake 
a more extensive obligatory exchange of gold coins coined in the 
Kingdom in question than that which follows from the regulations 
laid down in Art. XI. cfr, X. 

" Art. XIII. All coinage will be performed at the Royal Mints 
and must not be executed by private parties, or be privately 
transferred or otherwise. 

" In each Kingdom permission will be allowed for everyone to 
get principal coins coined in exclmnge for bar gold against the 
payment of \ per cent of the value of the coined amount for 
20 crowns, and \ per cent for lo crowns. With this exception 
there is no mintage to be paid. 

"Further stipulations with regard to the quantity, fineness, 
and other qualities of the bar gold delivered, will be made by 
subsequent agreements between the Governments. 

"Small coins will be coined in the Kingdoms only at the 
Instance of the Governments and for their account* 

" Art. XIV. From time to time examinations will be made in 
each Kingdom to ascertain whether the coins are in conformity 
with the standard, and communications will be made respecting 
the comments to which such examinations might give rise. 

" Art. XV. gives rules as to the communications which should 
take place between the Governments regarding monetary laws, 
coining of new, and confiscation and melting down of old coins, 
which might take place in consequence of the Convention. 

'*Art. XVI. makes the criminal law of each country as to 
* The same provision is to apply to the new 5-crown gold piece. 
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counterfeiting naoney applicable to coins stamped in accordance 
with the Convention in the other countries. 

" Art. XVIL It is left to each Kingdom to make the necessary 
regulations respecting the time and the mode of transition to the 
new monetary system ; but — 

^' I. Gold coins shall be used as legal tender as soon as possible, 
and latest from the ist of January, 1878. 

" 2. In accounts the new system shall come into force at latest 
on the 1st of January, 1875 ; as regards Norway on the ist of 
January, 1877. 

"3. After that time no coining after the s)rstem hitherto in 
force in the Kingdoms shall take place. 

" 4. Silver, copper, and bronze coins hitherto used, will cease 
to be legal tender in the Kingdom concerned ; silver coins of the 
value of i spede-daler or more before the end of 1878, and other 
coins before the end of 1881 ; as regards Norway, by the end of 
1880 and 1883 respectively. 

** Art. XVIII. This Convention will remain in force until the 
end of 1884. If no notice be given one year before that time, it 
will continue until renounced by one of the Kingdoms by giving 
one year's notice ; the regulation, however, in the last section of 
Art XL to remain in force for two years after the expiration of 
the Convention.* 

^'As long as this Convention remains in force no separate 
Convention on monetary matters must be concluded between one 
of the Kingdoms and other States without the consent of the two 
other Kingdoms. 

"Signed, &c., in Copenhagen and Stockholm on the 27th of 
May, 1873, and i6th October, 1875. 

" The Scandinavian Krone is nearly equal in value to the chief 
European coins, it being 

= 1^ Franc. 
= i^ R. mark. 
= i'ioi3 sh. strlg. 

♦ The same rule to apply to the new 5-crown gold coins. 



Digitized by VjOOQ IC 



( 95 ) 

"In conjunction with the decimal system of coinage there 
easts in Sweden and Norway the metric system of weights and 
measures, Denmark having as yet not adopted same. In 1876 
the Swedish Government presented to the Diet a Bill for the 
introduction of this system, and it was accepted with some amend- 
ments. The Act becomes obligatory in 1889. In Norway a law 
was passed 22nd May, 1875, by which the metric system was 
introduced into that country on the ist of July, 1879, becoming 
obligatory on the ist July, 1882." 

In submitting this paper to the meeting, Mr. Jencken said that 
it was a valuable contribution to the literature of International 
Coinage, and recommended its perusal to all those interested in 
this question. 

Mr. Richard Lowndes, at the request of the President, then 
read the 

" Report of the Committee on an International Law of Affreightment 
and Bills of Lading^ 

" In compliance with the resolution passed by the Berne Con- 
ference of the Association last year, that the Committee on the 
International Law of AflBreightment should be continued for 
another year, and in deference to the desire of the Executive 
Council that the same Committee should also consider the subject 
of Bills of Lading as submitted by the Bengal Chamber of 
Commerce, your Committee have taken the necessary preliminary 
steps to call the attention of those interested in this subject to its 
discussion, and have also agreed to report to you as follows : — 

" They have, after careful consideration, come to the conclusion 
that, inasmuch as objections have been raised against certain 
clauses of the projet de loi adopted by the Sheffield Conference in 
1865, and submitted to this Association in 1879, it would be 
advisable to obtain before further action, the adhesion by the 
leading mercantile communities to certain principles involved in 
the matters in question, such as the abolition of pro ratct freight 
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(distance freight), and the non-liability of shipowners for the 
negligence of pilots, masters, and crew, &a, in the navigation of 
their vessels. 

"Your Committee consider that this adhesion can best be 
obtained by adopting and introducing common forms of the 
documents used as contracts of aflfreightment, inasmuch as such 
contracts must necessarily be based upon the principles above 
referred to. 

"Your Committee think the most important of these docu- 
ments, and the one of which the adoption of a common form 
would be most beneficial and expedient, to be the Bill of Lading. 
They consider, therefore, that the eflforts of the Association should 
first be directed to agreeing upon a draft Bill of Lading, the form 
of which would be generally acceptable. With a view of obtain- 
ing a general consensus of opinion upon the question of what this 
form should be, your Committee have communicated with a large 
number of Chambers of Commerce, and other mercantile associa- 
tions of various nationalities, requesting them to consider the 
subject among themselves, and to send representatives to this 
Conference to take part in the discussion, and perhaps assist in 
the framing of such a document 

"Your Committee fully appreciate the difficulty in agreeing 
upon such common form of Bill of Lading, fair in its terms to all 
the parties in the maritime adventure, to shipowners and shippers, 
and to their respective underwriters. They are encouraged, how- 
ever, by the knowledge that for not years but centuries, and until 
a comparatively recent date, there was one common form so 
generally used that it may fairly be said to have been universal 
among maritime communities. 

" This form became necessarily obsolete through the introduc- 
tion of steam and the consequent alterations in the mode of 
conducting business by sea ; and changes by means of additional 
clauses were gradually introduced, the effect of which has been to 
put an end to the ancient uniformity, without introducing in its 
place any other uniform system. 

"Your Committee think that the reform of such a state of 
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things is a fair and proper aim of the Association, and they trust 
that the discussion hereby introduced may lead to the result 
desired 

(Signed) " Ernest E. Wendt, Chairman. 

"John Glover. 

"Richard Lowndes. 

**Ole Moller. 

"James Poole. 

" Phiup H. Rathbone. 

" Charles Stubbs, Hon. Sec'' 

The Honorary General Secretary then communicated to the 
Conference a paper contributed by Mr. Charles Stubbs, M.A., 
L.LwM., of London, 

" On the formulatwn of a Model Bill of Lading'' 

"A general feeling has for some time been prevalent among 
Shipowners, Merchants engaged in export trade. Insurance Com- 
panies, and others interested in questions of affreightment^ that 
in place of the diverse forms of bills of lading now in use, one 
common form should by agreement be drawn up, to be used 
universally in all trades, and whether the carrying ship be a 
sailing or a steam vessel 

" The reasons for the adoption of a single recognised form are 
sufficiently obvious. At the present time a shipper of goods may 
be wholly in ignorance until his merchandise is actually on board 
a vessel, what the terms of the contract are into which he is 
entering ; he may then have them disclosed to him by the delivery 
of a bill of lading so comprehensive in its conditions, so voluminous 
in its exceptions, and, in many cases, so complicated from the 
mixture of printing and manuscript, and the variety of t)rpe, and 
even of cross printing, that neither he nor any one else who may 
have or subsequently acquire rights under the contract, nor the 
lawyers into whose hands the document frequently comes to be 
explained, can do much more than guess at its meaning. Even 
if the particular bill of lading happens to be reasonably clear and 

H 
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fair, the uncertainty as to what its provisions will be, as to what 
principles it will be based on, is a distinct misfortune to the 
merchant. He may wish to insure — in the vast majority of cases 
he does — ^he cannot even tell his insurer the liabilities the latter is 
to take on himselC In any case, however, in the complications 
of modem trading, any practice that causes an element of unneces- 
sary doubt or uncertainty to enter into the transaction conduces 
to the disadvantage of all the parties concerned, and any attempt 
to abolish such a practice, if unsuccessful, is praiseworthy, if 
successful, confers no inconsiderable benefit on the mercantile 
world in general. 

" Recognising the work to be of vital importance to commerce, 
and thus to be within the scope of their duties, the Chambers of 
Commerce of England, both individually and collectively, have 
endeavoured to formulate for general adoption a /r^ formd bill of 
lading. Their efforts have not indeed, as yet, led to the wished- 
for result, but they are not the less valuable as showing the 
growing desire to put an end to the present dubious and unsatis- 
factory state of the affreightment question. 

"Where such practical and influential bodies as the British 
Chambers of Commerce have failed to achieve the end to which 
they had devoted their energies, it may at first sight appear to be 
well-nigh chimerical for a mere law-reforming association to 
affect an expectation of being successful; but it must be remem- 
bered that the Association, owing to its heterogeneous composi- 
tion, is peculiarly representative of the interests involved, that the 
intent of its conferences is to afford ample opportunities for the 
discussion of questions of international moment, and that its 
object particularly embraces the codification of the regulations 
governing such questions. As an humble endeavour to afford 
some slight assistance in the discussion introduced by the Com- 
mittee of the Association on Bills of Lading, the following brief 
remarks are offered on the formulation of a typical bill of lading. 

^' It will, it is presumed, be admitted that, in discussing a 
model bill of lading, the interests of two several parties need 
alone be considered, the owner of the carrying vessel and the 
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owner of the cargo carried ; all other parties concerned must 
derive their interest from one of these two parties, and should 
acquire neither more nor less than the just rights of their respec- 
tive principals. What these rights should be and in what words 
they can best be enunciated are the two questions to be deter- 
mined ; the former is complex, and its decision a matter of con- 
siderable difficulty, the latter is by comparison easy ; it should be 
in simple language, dear, concise and brief. 

** In discussing the principles on which depend the respective 
rights of the above-mentioned parties, it may be well to consider 
what the object of each is in becoming a party to the contract of 
affreightment. 

" Now the cargo-owner wishes his merchandise to be carried to 
its destination safely and speedily ; the carrier wishes to earn the 
freight for the carriage of the merchandise surely and in the 
shortest possible time. So far, apart from the question of'ac^ 
cident, negligence or fraud, their interests are so nearly alike that 
the contract can easily be arranged and formulated ; it is in the 
determination of their respective liability for damage arising out of 
the latter events that the practical difficulty arises. 

" Clearly, on principle, each should bear the damage which is 
the result of obvious accident, each should endure or be respon- 
sible for the damage which is the direct result of the fraud or 
negligence of himself; but how if it be proximately caused by the 
act of third parties without any blame being directly attributable 
to either of the principals, when should this be considered the 
result of accident, when of negligence ? 

"It would thus appear that the general principles may be 
considered practically agreed upon ; the difficulty arises in deter- 
mining the applicability of the principles in each particular case. 

" Assuming that these two principles should govern the con- 
tract, it is proposed to consider their applicability in the various 
instances occurring by examining the clauses, generally termed 
'exceptions and conditions,' in use in some of the more usual 
forms of the bill of lading, briefly commenting on the advisability 
of inserting or discarding &uch clauses as r they are discussed. 

H 2 
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" * Weighty measure^ quality ^ iontents and value unknown^ is a 
condition which appears to be fair to both parties. If any diffi- 
culty arises after shipment on any one of the points to cover which 
this clause is intended^ the dispute must resolve itself into the 
question, Was or was not the merchandise shipped as described in 
the body of the bill of lading? If it can be shown not to have 
been so shipped the cargo-owner can have no claim ; in the event 
of the converse being proved the .shipowner should be considered 
liable to redeliver the cargo in the same condition as shipped 
How is it to be decided in what condition the cargo was shipped ? 
It is submitted that a fair way to determine this may be thus laid 
down : It should be agreed that a statement in the bill of lading 
describing a condition of the cargo naturally obvious to the ship- 
owner or his representative at the time of loading should be coa- 
sidered as primd facie evidence against him as to such condition 
when so shipped ; otherwise, in the case of the condition not 
being in accordance with the description, the shipper would be 
deprived by the shipowner's neglect of the opportunity of detecting 
and rectifying a possible fraud or mistake at the time when alone 
such detection or rectification would be easy, without any com- 
pensating equivalent for the injury thereby done him. It should 
be equally agreed that the onus of determining a condition not 
obvious is a burden which should not fall on the shipowner. The 
weight, measure, quality, contents and vctlue are not so naturally 
obvious without an inspection, which it would be unfair to expect 
of the shipowner, and the condition protecting him accordingly 
from bearing this onus may fairly be inserted. 

^^ ^ Reasonable wear and tear' is naturally in the nature of an 
accident which should fall on the owners of the goods suffering 
the same. * Cutting excepted' is a qualifying phrase sometimes 
added, but this is unnecessary verbiage, for cutting cannot be 
considered to come under the description of * wear and tear ' in 
any way. - 

" * Inaccuracies, obliteration, absence, &*c., of marks* and the like, 
must surely be an improper exception. The shipowner should 
protect himself by refusing to accept Unmarked or insufficiently 
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marked goods ; subsequent tampering with the marks cannot be 
an accident, and consequent loss thereby caused should not fall 
on innocent shippers. 

*' * Leakage^ breakage^ heai or decay^ is a phrase of doubtful im- 
port ; they may all be caused by * inherent vice/ to use a phrase 
the meaning of which is well known ; in that case, again, obviously 
cargo-owners' risks ; but heat and decay may, on the other hand, 
be caused by improper stowage or w^nt of ventilation. Improper 
stowage is a cause beyond the control of the cargo-owner, but 
particularly within the duty of the shipowner ; want of ventilation, 
again, may be a necessary result of bad weather, an accident of 
the sea, provided against in a later clause, or it may be caused by 
the carelessness of the master or crew. It will be submitted, 
infray that a^y negligence not solely in the navigation of the ship 
should not form the basis of an exception ; here, therefore, all 
that it is admitted as necessary for this phrase justly to cover is, 
the result of * inherent vice.' This could more simply be done by 
inserting this latter term alone, but the alteration is after all 
unnecessary. It has been laid down in the English Courts of 
Law, that where damage results proximately from a certain cause, 
such as leakage, for instance, but mediately through some wrongful 
act or neglect (the causa causans)^ the neglect, and not the proxi- 
mate leakage, is considered the real cause of damage ; the clause, 
therefore, will mean no more than ' inherent vice ' would, and may 
without modification stand 

" * Sweat and rusf can only be caused respectively by want of 
ventilation, a peril of the sea, or an act of negligence, and by 
insufficient preparation of the ship for its voyage, an improper 
omission on the part of the shipowner himself. 

" * The Act of Gody the Queetis enemies^ pirates ^ robbers by land 
or seay restraint of Princes^ rulers^ or people,^ This is an old and 
time-honoured phrase, the meaning of which has become, from 
frequent discussion in the Courts, well known, and against which 
objection can hardly be maintained, 

" ' Explosion or fire' The same remark made in reference to 
* leakage '. apply to * explosion ' and * fire.* 
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" ^ Jettison^ if not improper, is a ' danger of the sea,' and the 
word may be omitted as redundant ; if improper, is a default of 
master or crew, and will be considered under that head. 

" * Act^ neglect or default of master or crew* This opens up the 
most difficult question of all — who is to be liable for acts which 
are apparently beyond the control of both the parties to the con^ 
tract ? The exception, by its obvious meaning, excludes the idea 
of accident; it points to damage caused by the voluntary act of 
those navigating the ship. Clearly the cause is entirely inde- 
pendent of the action of the cargo-owner ; and since the idea of 
accident is excluded by the principle laid down, he is entitled to 
be recouped for the loss sustained. Theoretically he should be 
reimbursed by the party causing the loss, the master or crew, as 
the parties by whose immediate default the damage is done ; but, 
as a rule, it would be futile to expect reimbursement from them : 
not so from the shipowner, and if he is also a party to the act or 
default, he must also be held liable. Now the shipowner is 
obviously not, in point of fact, a participator in the act, but (apart 
from special contract) he is, by reason of the defaulting party 
being his servant, considered as a participator by the law of most 
civilised countries. There are two parties : one must suffer, the 
cargo-owner is absolutely free from blame or carelessness, the 
shipowner is so likewise, unless it be that he has not exercised 
due care in the selection of his servants ; it is impossible to deter- 
mine that except by the light of the subsequent event ; the servant 
has been negligent or worse, he is a negligent servant, his act 
proves it, the law assumes, not, as is frequently said, that the 
innocent master is liable for the negligence of his servant, but that 
the master is liable as having been himself guilty of negligence in 
want of care in selecting his servant This may seem hard upon 
the shipowner, but to hold the reverse would be harder on the 
cargo-owner, who is helpless in the matter; and the experience of 
centuries has shown the wisdom of the principle involved. There 
must be a presumption one way or the other, either that, however 
negligent, however incompetent the servant is, the master is blame- 
less, or that the negligence of the servant is a proof of a c^tain 
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amount of negligence on the part of the master, sufficient to make 
him responsible for the resulting damage. 

" Which of these two presumptions is the most equitable can 
hardly admit of doubt, which is most in accord with pohcy is 
surely equally dear : presume the innocence of the master, and 
a great inducement to him to exercise care on behalf of parties 
entirely dependent on him for its exercise is withdrawn. 

** The reasons in favour of holding a shipowner responsible for 
the negligence of his servants do not, however, with the same 
force apply to holding him liable for their simple errors of judg- 
ment ; there is no necessity for a man ever to be negligent ; it is 
absolutely certain that he must be always liable to commit errors 
of judgment. Now the great majority of accidents of navigation, 
not the consequence of inevitable accident, result chiefly from 
errors of judgment; there may perhaps be some carelessness in 
addition, but the main cause is error of judgment It would seem 
fair, therefore, for the shipowner to exempt himself from liability 
for the result of such accidents ; and to obviate the probability of 
much discussion as to whether or not the accident was caused 
solely by an error, and not by any such carelessness, it may be 
considered fair and proper to insert an exception against * acfs, 
neglect^ or default of master and crew^ but, for the above reasons, 
strictly restricted by the words * in the navigation of the shif^ or 
others to that effect 

" ^Act^ d-^., of Pilots' — ^ThiS is quite unnecessary; the acts of 
a pilot, if in compulsory employment, do not involve the liability 
of the shipowtier ; if employed otherwise than by compulsion of 
law, he is simply a member of the crew, and the exception as 
above will cover his acts. 

** * Barr<Ury' — The reasons for excluding negligence generally 
from the exceptions apply of course to * barratry.' 

^^^ Dangers or accidents of the seas and rivers' is a proper 
exception to insert to exempt the shipowner from liability for 
damage resulting from perils of the sea unconnected with acts of 
negligence. 

'^Without useless iteration, it would be difficult to deal with 
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the many other conditions annexed to some bills of lading. It 
is submitted, however, that the above-mentioned clauses include 
all the exemptions necessary to be inserted. 

" So far for the exemptions. In the body of the bill of lading 
it is suggested that there should be omitted all such terms as 
* From the ship's tackle,* * over the ship's side,' * as customary,' 
&c, to signify the time of delivery when the shipowner's responsi- 
bility should cease. The responsibility should cease * on delivery ; ' 
what delivery is cannot be described in one document to suit all 
cases; it must depend on the peculiarities of the place of dis- 
charge, and the manner of unloading there customary, but it 
is a question of fact not difficult to determine in each particular 
case. 

" Where parties other than the master sign the bill of lading 
there is always a difficulty, in case of dispute, in proving the 
authority of the signer to sign ; on the other hand, if the master 
signs it — as he always should — ^the authenticity of the document 
and the wording of the terms of the contract are placed beyond 
dispute. 

" The number of copies of the bill of lading to be signed is 
another moot point ; but it is clear that the number should be 
limited, to avoid as much as possible the chance of frauds being 
success^y perpetrated, such as the one which gave rise to so 
much litigation in the case of Glyn^ Mills and Company v. The 
East and West Indies Dock Con^any (L. R. S Q.B.D. 129; 
6 Q.B.a 475)- 

" In order to make these observations more clear and intel- 
ligible a draft bill of lading embod3dng the results arrived at is 
annexed. 

"It is not expected that the remarks herein expressed will 
meet with general approval, neither is it suggested that the model 
form is in any way perfect; but if, as may perchance happen, 
they should assist in any, even the smallest, degree the delibera- 
tions of the Association in their efforts to formulate a bill of 
lading which will be fair in its terms and generally acceptable, the 
purpose of the writer will have been more than amply fulfilled. 
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" MODEL BILL OF LADING. 



** Shipped in good order and condition by A. B. on board the 
ship X., whereof is master for this present voyage C. D., now 
lying in the port of Y. and bound for Z. 

being marked and numbered as per margin, to be delivered on 
production of this Bill of Lading, subject to the exceptions and 
conditions hereinafter mentioned, in the like good order and 
condition, when the shipowner's responsibility shall cease, at the 
aforesaid port of Z., or so near thereto as she may safely get, unto 
R F. or to his Assigns, on his or their paying freight for the said 
goods at the rate of 

Average as accustomed. 
The following are the exceptions and conditions above referred 
to:— 

** Weight, measure, quality, contents and value unknown. The shipowner 
not to be responsible for reasonable wear and tear of packages or goods ; 
nor for leakage, breakage, heat, or decay ; nor for loss or damage arising 
from the Act of God, the Queen's enemies, pirates, robbers by land or sea, 
restraint of princes, rulers or people, act, neglect or default of the master 
or crew in navigating the vessel, fire, explosion, nor for any dangers or 
accidents of the seas and rivers. 

In witness whereof the master of the said ship has signed two 
Bills of Lading exclusive of his own copy, all of this tenor and 
date, one of which being accomplished the others to stand void. 

" Dated at Y. i88 • 

"(Signed) CD." 

A paper was then contributed by Mr. C. H. E. Carmichael on 

the 

Codification of Maritime International Law, 

" Among the many subjects of interest to our Association which 
were brought before the International Congress of Commerce and 
Industry held in Brussels in September, 1880, I select one on 
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the programme of our Cologne Conference. There are further 
reasons for the choice, firstly, the fact tiiat the Report presented 
was not discussed, owing in part to the unavoidable absence of 
the reporter, but scarcely less to the equally unavoidable want of 
time j secondly, the circumstance that the author of the report, 
M. Maurice Van Meenen, Advocate at the Court of Appeal, 
Brussels, refers in terms of commendation to the work already 
done by our Association. 

" It may be well to state, at the outset, that M. Van Meenen 
limits the Codification at which he aims to Private Maritime Law, 
a jus scripium^ written, as he remarks, in the Commercial Codes 
of the civilise'5 world, or rather, as he might have said, in the 
codes of such nations as have codes. England has taken no 
inconsiderable steps in this direction as regards Maritime Law, 
in the various Consohdating Acts which now regulate our Mer- 
cantile Marine, and which may be taken as leading up to a 
Commercial Code of the future. 

** I admit, of course, that it is only by a sort of analogy that we 
can speak of the Codification of the Law of Nations, still it is an 
analogy which enters into our name as a body, and which I can 
therefore have no scruple about employing in the present Paper. 
Since M. Van Meenen wrote, the subject of his Report has 
received additional importance from the draft, which is now 
undergoing revision, of a Spanish Code of Commerce in substitu- 
tion for that of 1868.* The Italian Code is similarly under 
revision, and Professor Sacerdoti, of Pavia, has been engaged for 
some time past in criticising the draft in the pages of the Revue 
de Droit International (Brussels : 1880 and i88i). 

^' A ship is classed among movables ; she therefore comes under 
the dominion of the kx loci rei sitce. But this is not always 
her position. Sometimes, for the greater part of her existence, 
perhaps, she is subject, on the high seas, to the law of her flag. 
This is also the law of her port of origin. 

** The Conflict of Laws in maritime matters arises from a series 

* The Spanish Draft Code has 4)een published with the issues of the 
" Revista de los Tribunales," Madrid, 1881. 
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of causes, which have been set forth luider nine heads by 
M. Lyon Caen, in \h& Journal de Droit IntemaHonal Frive (Paris : 
1877, p. 479, seq.)y as dted by M. Van Meenen. 

" I. Formalities requisite for the transmission of property in 
ships. 

" 2. Rights of the chirographary creditors of the owner over the 
ship of their debtor. 

** 3. Maritime hypothec and mortgage. 

" 4. Priorities {privOeges) over seagoing ships. 

" 5. Extent of responsibihty of the owners of ships towards the 
master (involving the right of abandoning the ship or making the 
ship a derelict). 

" 6. Powers of the master before sailing. 

" 7. Powers of the master at sea. 

" 8. The rules of Average. 

"9. Collisions. 

With regard to Nos. 8 and 9 of this enumeration, a good deal 
has already been done at Conferences of this Association, and I 
need only refer to the elaborate Papers and Discussions in our 
Reports, especially those of the meetings at the Hague, Bremen, 
Antwerp, London, and Berne.* I do not think that No. 3 has as 
yet received so much attention, and the same may be said of 
(^er portions of the subject. Under the head of No. 3, M. Van 
Meenen takes occasion to set out the questions involved in the 
case of the steamer Sophie Jobsoriy which came before the Brussels 
Court of Appeal, on appeal from the Court of First Instance at 
Antwerp, judgment being given at Brussels on the 27 th December, 
1879. It decided that Pnvi&ge did not exist in Belgium, and 
that the English mortgagee could only be . considered as a chiro^ 
graphary creditor. Outside the jurisdictional waters of the United 
Kingdom, says this judgment, the mortgage is non-existent. But 
its vitality would revive the moment the ship touched British 
waters. This seems to M. Van Meenen an antinomy which 

♦ Our work in regard to collisions at sea is favourably noticed in the 
Revista Penak (Florence), for July, which instances the recent case of the 
OncU Joseph and Ort^ia^ as showing the necessity for international agreement. 
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ought to be made to disappear. For law, so applied, he urges, 
instead of securing certainty in business transactions, is itself the 
author of uncertainty. Principles similar to those of the Court of 
Brussels have been enunciated by the Court of Rouen, and the 
judgment in that case is severely criticised by M. Lyon Caen, in 
the article already cited. 

" Passing to the question of Cxeneral Averages, M. Van Meenen 
does ample justice to the work done. for its settlement by the 
Social Science Association and by the Association for the Reform 
and Codification of the Law of Nations. The ^ York and 
Antwerp Rules,'' he recognises, have gone a long way towards 
acquiring the status of admitted Usages. Nevertheless, from 
the point of view of the legislator, the question remains an open 
one. It has been discussed in the Councils of the Nations. On 
the occasion of the vote of the Budget in the Second Chamber of 
the States General of the Netherlands, in December, 1878, an 
interesting debate arose, in which M. Godefroi and M. Wintgens, 
both former Ministers, took part, as well as the then Minister of 
Justice. In the discussion, M. Wintgens very clearly described 
both the origin and the extent of the movement towards a settle- 
ment of the question. The first impulse, he said, was due to 
Liverpool; it was taken up by Glasgow, York, London, and 
Antwerp; it was promoted by the Social Science Association, 
and by the Association for the Reform and Codification of the 
Law of Nations. The analysis of the variations of the dififerent 
national laws on General Average, published by the Committee of 
our Association, revealed a state of chaos, M. Wintgens declared 
The urgency of putting an end to so undesirable a condition 
seemed to him obvious. It is satisfactory to be able to add that 
the Minister of Justice took the same view on this point of 
urgency, and he added that the subject had the advantage over 
some others, also urgent, of having had the way cleared for 
solution by International Conferences. 

" Still, the question is one which remains unsolved. And the 
whole question, of which General Average is but a part, the 
Codification, or at least the assimilation, if the expression be 
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preferred, of Maritime Law remains equally unsolved, and equally 
far from solution. For the part, as for the whole, the solution 
suggested by M. Van Meenen is the adoption of the Law of the 
Flag, as a first step towards a Code of Maritime Law, embodying 
the principles of that law so far as they meet with general 
recognition among civilised States. Placing myself simply at the 
point of view of a reporter, and confining myself here to this one 
among the numerous questions raised at the Brussels Congress of 
Commerce and Industry, I submit this brief Paper as a slight 
contribution towards the discussion of the large and important 
subject of the Codification of Maritime International Law." 

The President then called upon Mr. Richard Lowndes to 
read a paper he had prepared 

On a Common Form of Bill of Lading, 

" Uniformity in the law of affreightment, as amongst the maritime 
countries of Europe and America, is desirable, not merely as 
simphfying the relative conditions under which the shipowners 
of different countries are to compete together in the carrying 
trade, but still more, perhaps, because the ship of any one 
country is continually placed under the influence of the laws of 
some other country, so that the English shipowner, for example, 
has a direct personal interest in the French, German, and 
American, and every other law of affreightment ; his ship seeking 
for employment in, or being obliged to visit, sometimes in the 
ordinary course of navigation, sometimes as the result of accident 
or sea peril, the ports of every country in the world. 

" It has been pointed out by M. de Courcy, in his admirable 
pamphlet recently published, ' La responsabilitd des propridtaires 
de navires en Angleterre et en France,' that courts of law and 
legislative bodies have been the most tardy, we may almost say 
have alone been tardy, in recognising the importance of inter- 
national rules, or, to speak more exactly, of rules common to 
several, or, if possible, to aH nations, in matters of maritime 
commerce. It is not Governments that are chargeable with this 
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reproach. There exist treaties of commerce, postal conventions, 
international rules for the prevention of collisions, international 
conferences, *on a great number of questions of science, of 
hygiene, and of political economy/ Nor can private individuals, 
men engaged in commerce or connected with it in this or that 
practical relatioil, be charged with this reproach. There is, I 
venture to say, no chamber of commerce in England, or any 
other country, which is not more or less in correspondence with 
those of other countries, on subjects bearing on some branch or 
other of this large topic, — ^the unification of mercantile law. 
Indeed, the very existence of this society of ours bears witness 
to the common impulse. By a strange contrast, says M. de 
Courcy, nothing, or next to nothing, of the kind is found in the 
sphere of internal legislation. Each country is conservative of 
its old laws, or reforms them slowly, without taking concert with 
its neighbours, and the consequence is that reforms, made in 
opposite directions, frequently have the effect of widening the 
differences which existed before. * I am convinced,' sa3rs M. de 
Courcy, "that in the 13th century the feudal law of France 
more resembled that of England than the civil institutions of 
the two countries resemble one another at the present day." 

"Though tardy in their movements, however, courts of law and 
legislative bodies are to a certain extent amenable to influences 
from without; and an opinion widely spread and strongly felt 
amongst mercantile men is sure, sooner or later, to force its way 
into legislation. What is taking place with regard to the law of 
General Average, in the direction of unification through the 
medium of our York-Antwerp Rules, must serve for encourage- 
ment to us in this more ambitious and more difficult task of 
unification of the law of affreightment. 

" Hitherto our efforts in this direction have been what we may 
call empirical. We have taken one striking example of the evils 
resulting firom the divergency of laws — the subject oi pro rat& 
fireight — and have endeavoured to establish uniformity with regard 
to that one point Something has 'already been done here in the 
way of reform, — witness the new Belgian Code, in which the rule 
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on this head has been altered, and assimilated to that which 
prevails in England, and which was recommended for general 
adoption by this Association. Another empirical reform, if I may 
call it so, I mean a reform of detail, aiming at a conventional 
uniformity, in a matter which hardly admits of being reduced to a 
principle, has recently been recommended to our notice by the 
well-known name of M. de Courcy, namely, a uniform rule as to 
the limitation in amount of a shipowner's responsibility for the 
faults of his servants. To-day we are to consider another aspect 
of the subject, a proposal which is not empirical, which does not 
aim at dealing with this or that s>'mptom of the malady, but 
would strike at the root ; that is to say, a proposal to establish 
uniformity in the law of aflfreightment by the adoption of a 
common form of bill of lading, in which the principal conditions 
of an international law shall be embodied in express terms. 

"This, I acknowledge, is a bold undertaking, and one that we 
cannot expect to carry to its perfection in a single session* I do 
not propose, in this paper, to go so far as even to lay before you 
the complete formula of the proposed bill of lading. I desire 
only to offer some general observations, mainly for the purpose of 
eliciting opinions from my present hearers, as to the utility of such 
a course, and as to the principles on which the proposed inter- 
national bill of lading should be drawn. 

" In the first place, then, it will probably be agreed on all hands 
that the true reason why there are these divergencies of laws on 
the subject of the contract of aflfreightment is, not any difference 
in the principles or rules of construction adopted by the 
legislatures or courts of the different countries for interpreting 
the contract, — ^not this, or this at most in a very minor degree, — 
but the loose and imperfect manner in which the intentions of the 
contracting parties are set forth on the face of the instrument of 
contract itself. It is because neither bill of lading nor charter- 
party is sufficiently explicit, — because the instrument is wholly 
silent where it ought to speak, or speaks vaguely where it ought 
to be precise, — ^it is for this reason mainly that this instrument has 
in different countries received a different interpretation. Now for 
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this mercantile men have the remedy in their own hands. They 
have only to agree amongst themselves as to what they really 
intend and wish, and then to say so on the face of their contract 
in words which contain no ambiguity. 

'' I will take, for an illustration of this, the one point which 
happens to have forced itself principally on my notice, — ^the 
phrase in the old form of bill of lading, * the accidents of 
navigation excepted.' The bill of lading is a receipt for the 
goods, an acknowledgment of then: being in good condition when 
received, and an undertaking to deliver them, by a specific route, 
at a place defined, to a person named or to be named, on 
payment of a stipulated rate of freight. All the conditions of a 
prosperous voyage — conditions comparatively simple — ^are defined 
with exactitude : but as for what is to be done, what are to be the 
respective rights of the contracting parties, in any of the various 
circumstances which may lead to the voyage not being absolutely 
prosperous,— a case unfortunately too frequent, — ^there is not a 
word in the ordinary form 'of contract, beyond this vague 
expression, * the accidents of navigation excepted.' Now the 
question arises, whether this ought to be, or whether we can 
devise any improvement Is it not the fact that almost all — that 
certainly the most important amongst — ^the divergencies of our 
different laws concerning aflfreightment, have to do with this 
passage in the bill of lading ? If we could only express ourselves 
a little more distinctly, — ^if we would only say what we mean by 
this important exception, — should we not have made a con- 
siderable step towards uniformity? This of course is on the 
supposition that we all mean, or can be brought to mean, the 
same thing : if not, our conferences here are a mere waste of time. 

" The clause * accidents of navigation excepted,' standing in the 
bill of lading where it does, immediately following and qualifying 
the undertaking on the part of the shipowner to deliver the goods 
at their destination in the hke good order as when shipped, 
amounts to no more than the negative proposition that, in the 
event of such accidents, the shipowner is not bound to do an im- 
possibility. What is to be regarded as an accident of navigation ; 
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how to treat a mishap which is due conjointly to a sea peril and to 
a fault or neglect of the master or seamen, or directly to one 
and remotely to the other : whether, upon the occurring of an 
accident, the contract is to be regarded as annulled, or suspended, 
or whether any and what new relation between the contracting 
parties is thereupon set up ; whether, if the ship be disabled by 
such accident, so that there has been a partial performance of the 
engagement to carry, the shipowner is to be entitled to a pro- 
portionate part of his freight, or whether he is at liberty to earn 
the whole by sending on the goods in another bottom, or 
whether he is bound to do so if he can ; whether the shipowner 
shall be answerable for the faults of his crew, and if so whether he 
shall be answerable to an unhmited extent ; whether, in case of 
sacrifice made for the sake of all, there shall be a contribution as 
general average, and if so by what law, or on what principles, such 
contribution shall be regulated ; concerning all these points, and 
others like them, the contract is absolutely silent . 

" Now it is interesting, and indeed important for our present 
purpose, to consider in what way this omitted or unwritten part 
of the contract has gradually been filled up. A body of regulations 
on the subjects here indicated has in the course of time been 
formed, not, in the first instance, by the municipal laws of any one 
country, nor of several countries, but by the usages of seafaring 
men without distinction of nationality. The oldest written records 
of these usages were drawn up at places where there were great 
gatherings of the ships of various countries. I will not speak of 
the Roman law, or of the Pandects, — bodies of law drawn up at 
a time when the whole civilised world was, at least nominally, the 
subject of a single Empire. Even these Codes are said to have 
been, so far as relates to maritime affairs, not much more than a 
resumt of usages already existing amongst traders by sea. We 
may confine our attention to what took place in comparatively 
modem times, when, in the confusion and ignorance which 
followed the disruption of the Roman Empire, these codes were 
buried in obscurity, and commercial or at least maritime legis- 
lation had to make a fresh beginning. Here we find, according 

I 
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to tradition, the laws or customs of Oleron — the oldest modem 
written sea-law— drawn up at some gathering of merchant ships 
off the island of Oleron in the period of the Crusades. Next in 
antiquity, perhaps, to this may be placed the Ordinances of 
Wisby ; Wisby, in the Baltic, being at that time a mart, or ren- 
dezvous, frequented by the ships of all nations. There was 
nothing municipal, nothing which could be said to belong to one 
country rather than another, about either of these collections of 
maritime usages ; nor was there an}rthing municipal or local in 
the authority accorded to them. They were regarded, all over 
Europe, as declarations of the common law of the sea ; they con- 
tained the authorized expression of the meaning which merchants 
and mariners attach to this unwritten portion of their contract of 
affreightment Municipal law on this subject came later. The 
differences in the laws of different countries, on this subject, thus 
appear to have had their origin, not in any difference either in 
the nature of the contract, or of the understanding of merchants 
or seafaring men as to what they themselves intended by it, but 
merely in the circumstance that this understanding had never 
been sufficiently reduced to writing, and had, in the process of 
time, come to be interpreted by lawyers in different places, and, 
naturally enough, in different senses. If therefore it should now 
happen that merchants and shipowners, awakening to a sense of 
the inconveniences resulting from these differences, should seek 
to remedy them by coming to an understanding as to what the 
common law of the sea, concerning affreightment, ought to be, 
and should agree on a form of words completing that which here- 
tofore had been unwritten in the contract, there will in this be 
nothing revolutionary, but merely the natural development of the 
original contract it^lf. I do not for a moment deny that the 
difficulties in the way of coming to such an understanding are 
considerable. 

** One great difficulty — ^perhaps the principal one — results from 
the change in the character of sea-traffic resulting from the intro- 
duction of steam. It seems probable, if not certain, that before 
long there will be no important traffic by sea except in steel or 
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iron steamers. Concurrently with this change, there has been 
growing up in the minds of the owners of these steamships a con- 
viction that there must be one radical change in the old common 
law of the sea ; that is to say, that the shipowner can no longer 
undertake to be answerable for the faults or neglects of the master 
or crew. It is enough, they think, if the shipowner engages to do 
that which a man can do — that he will build a ship fit for her 
work, and keep her fit, and will man her with a crew sufficient in 
number, and competent as to quality, so far as competency can be 
ascertained beforehand, and with a master and officers who have 
obtained the certificates of competency required by law. To 
undertake that these men should always do their duty, and in the 
course of a long voyage shall never once be guilty of a neglect, or 
mistake, that shall have a mischievous result, involves a liability 
which these owners of steamships do not care to undertake. I 
will not stay to discuss the question whether they are right or 
wrong, wise or unwise, in holding this conviction. It is a fact 
which we must not ignore that the great majority do hold it ; and 
that at present they have the power, and exercise it most 
effectually, of giving effect to this conviction by means of clauses 
in their bills of lading. Though there are great varieties in these 
clauses, though some are more comprehensive in their exclusions 
than others, this ruling idea is in all of them ; the owner refuses 
to be held liable towards the shipper or owner of the cargo for the 
faults of his crew. 

" Now, so long as the owners of steamships, speaking of them as 
a body, hold this conviction so strongly as to unite in refusing to 
carry merchandise on any other terms, it cannot be denied that 
they are acting within their rights. No one is bound to build a 
steamer, or, having built it, to allow some one else to send goods 
in her on conditions which he himself does not like. And there 
are some good reasons for thinking that the owners of steamships 
are likely to persist in this view of the subject. In fact it is a 
view which springs almost inevitably from the nature of steam 
navigation. It is no exaggeration to say that, if not all, certainly 
the great majority of accidents to steamers are traceable to the 

I 2 
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fault of some seaman or engineer. A well-built steamer is 
powerful to resist the adverse forces of nature ; she hardly can 
spring a leak in any gale, and her engines will keep her off a lee- 
shore : but she is at the mercy of her own servants ; a careless 
engineer or stoker neglecting to keep up water in the boilers may 
destroy her by an explosion ; the rapid paqe and the frequent 
entering of harbours greatly increase the risk of stranding and 
collision, each mostly traceable to a sailor's fault 

" Here, then, is the state of things we have to deal with, a state 
of things curiously complicated, unsatisfactory, and not likely to 
last without some change. There is at present no form of bill of 
lading common to steamships : the old form, still used for sailing 
ships, is inadequate even for these, since it has been interpreted 
in different ways in different countries ; and the form for sailing- 
ships on the one hand, and the various forms for steamships on 
the other, go on different principles in a matter of the most 
every-day occurrence and most vital importance. It is obvious, 
therefore, that some change, and perhaps a sweeping one, has 
become necessary. 

^^ What that change should be is a matter as to which we must 
speak less confidently. Some men doubt — and I cannot say that 
the doubt is unreasonable — ^whether we are yet ripe for a change ; 
whether the transition from the sailing-ship to the steamer, and 
perhaps from the private shipowner to the company, must not first 
complete itself, or at least reach some kind of a level standing- 
ground, before the permanent conditions of the bargain between 
carrier and shipper, under this new state of commerce by sea, can 
be adjusted But though this be so, it by no means follows that 
it would be premature to discuss, and by discussion lay the 
foundations of, the bill of lading of the age of steam. This bill 
of lading, which shall express the standing conditions of the 
contract, will not certainly be invented all at once, nor yet 
adopted by acclamation : a period of gestation must precede it ; 
and it is this preliminary work to which our attention is now 
invited 

" In the first place, then, so far as regards the liability of the 
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shipowner for the acts of his servants, I cannot think that there 
should be a permanently different rule for the sailing-ship and the 
steamer. If sailing-ships continue to exist at all, these, as the less 
important, will naturally conform themselves eventually to the 
form of contract adopted for steam. I do not here speak of the 
temporary question of policy, whether or not it may be to the 
advantage of the owners of sailing-ships, in their struggle for 
existence against the rising preponderance of steam, to hold out 
to shippers the temptation of more favourable terms. Whether 
this will do them any good is a matter of speculation, interesting 
no doubt to those who own sailing-ships, but of no permanent 
importance when regarded from the point of view of this Asso- 
ciation as a question of maritime legislation. 

" Turning, then, to the form of bill of lading for steamships, the 
question which first presents itself is this : Is it wise or desirable 
that the owners of steamships should exempt themselves from 
responsibiHty for all the faults or neglects of their servants, or 
only for such losses as, though remotely brought about by such 
faults or neglects, are yet directly caused by the accidents of 
navigation. There is a broad distinction between the two. At 
present, most if not all the forms of steamship bills of lading draw 
no distinction. Most of them contain clauses which exempt the 
shipowner from responsibility towards the shipper, not merely for 
losses resulting from a collision or stranding, or accident of a like 
nature, brought about by the improper conduct of the crew, but 
also for damage through improper stowage, or careless delivery of 
goods to the wrong consignee, and in a word for every kind 
of detriment suffered by the owner of the goods through the 
improper conduct of the shipowner's servants. The question is, 
whether this is not going too far. 

" Here again I may exclude from our consideration that which 
I may call a temporary question of policy, arising under particular 
circumstances. Some owners of lines of steamships, having a 
practical monopoly of a particular trade, and therefore a power to 
dictate their own terms, may conceive it to be to their advantage, 
so long as they are thus masters of the situation, to concede to 
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the shippers as little as possible. Men in this position may even 
resent, as an impertinence, what they may describe as an attempt, 
on the part of persons outside their trade, to dictate to them the 
terms on which they shall conduct their own business. With all 
this we have nothing to do. We are to consider the question on 
broader grounds. Our question is, whether it is not to the advan- 
tage of commerce in general, and therefore in the long run to the 
advantage even of the shipowners placed in the enviable condition 
I have described, that there should be one general form of contract 
for the carriage of goods in steamships, subject of course to 
modification in exceptional cases, but still constituting a standard, 
which can be recognised and carried out in the legislation of all 
countries. Such general form, in order to be permanently ac- 
cepted, must be satisfactory to both parties concerned, and, that 
it may be so, must be reasonable. 

" Now it has for centuries been a sort of maxim, or fundamental 
pnnciple in maritime commerce, that between the shipowner and 
the underwriter the goods-owner ought to be kept harmless against 
all losses except those of the market. When once the goods have 
been put on board, properly packed so as to be fit for carriage, 
and when they have been fully insured against all risks, the owner 
of them ought, by one contract or the other, to feel secure. The 
rule has been that the shipowner undertakes to deliver them, 
accidents of navigation excepted ; and the accidents of navigation 
are guaranteed by the insurer. It is not to be expected that 
a new form of contract, which shall destroy the entirety of this 
security, will be permanently satisfactory to the shippers of cargo. 
It may for a time be submitted to firom a necessity arising from 
monopoly or a trades-union amongst steamship owners, but the 
submission will be reluctant; any steamship that should offer 
better terms in this respect would at once gain a great advantage 
over her competitors ; you would not have a state of things that 
could be regarded as satisfactory or stable. 

" On the other side, looking on the question from the shipowner's 
point of view, the reasons which originally led the owners of 
steamships to disclaim liability for those misdoings of their ser- 
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vants which relate to the stowage and delivery of the merchandise, 
and matters of that kind, are such as belong, we may say, to the 
infancy of steam navigation, are already beginning to lose much 
of their force and are likely to lose in time almost if not all 
force. Those reasons may be reduced to one principal head — 
the peremptory necessity, for steamers, of despatch. Practical 
men know very well that, in the early days of ocean steaming, 
this necessity for despatch led to a great deal of hurry and 
confusion in the loading and discharging of steamships. The old 
deliberate ways which served for sailing-ships had to be abandoned. 
The art of methodising haste, of doing the work at once quickly 
and well, was not acquired all at once. It has been necessary to 
learn that art; and it may now certainly be said that great 
progress has been made in the learning of it But in the early 
stages of this learning, when it was strongly felt that despatch was 
essential, while it was not yet seen that despatch was not incom- 
patible with strict precaution against error, the first and easiest 
way of proceeding naturally seemed to be, to shake oflf the respon- 
sibility for careless loading or careless discharging. This crude 
device is not now nearly so much needed as it was at first ; and 
the time is certainly coming, if indeed it has not come, when the 
owners of steamships may safely resume the old wholesome check 
upon such carelessness which is afforded by their taking the 
responsibility for it on their own shoulders. 

" Now let us turn for a moment to the position of a party indi- 
rectly, indeed, but intimately connected with the contract — the 
underwriter. There are, I think, reasons for believing that under- 
writers as a body, while it would be scarcely possible to induce 
them to take upon themselves risks so entirely strange to them, of 
a nature so different from anything they have as yet had to deal 
with, as the risk of bad stOMrage or of improper delivery, yet 
would make no great difficulty in adapting themselves to a con- 
tract under which they should merely be asked to make good 
losses resulting from the perils ordinarily insured against, just as 
they do now, but without having, as in certain cases they have 
now, a recourse against the shipowner, when the peril or loss can 
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be traced to the fault of his servants. In truth, such a change - 
would only be a return to the state of things which in England, 
practically, existed up to about the year 1864 or 1866. It has 
long been the rule of law in England, as I dare say in all other 
countries, that, as between insurer and assured, the former is 
liable, under the old maxim of law ' causa proxima, non remota, 
spectetur,' for losses directly caused by a peril insured against, 
notwithstanding that the loss may have been remotely brought 
about by the fault or neglect of some one other than the assured 
himself. If the shipowner's servant negUgently sets the ship on 
fire, or runs her aground, or into colUsion with some other ship, 
the underwriter must bear the loss. It was for a long time 
generally supposed, I do not say by lawyers, but certainly by 
mercantile men, that the same rule applied to the contract of 
aflfreightment, and this supposition was for a great length of time 
generally acted on in practice. . The clause "accidents of naviga- 
tion excepted " was supposed to free the shipowner, as between 
himself and the owners of the cargo, from all liability for losses 
directly resulting from such accidents, so as to render unnecessary 
any inquiry into the conduct of his servants, the master and crew. 
In those days Board of Trade inquiries into the causes of mari- 
time disasters did not exist I well remember the shock to our 
preconceived notions which was given, in the years I have named, 
by two decisions of the English courts, which followed one 
another in rapid succession, both against the same defendant 
One of these cases was called Lloyd, the other Grill, against the 
Screw Collier Company. They laid down the law to be that 
there was in this matter a fundamental difference of principle 
between the contract of insurance and that of affreightment; 
that, in fact, the * accidents of navigation * in the bill of lading 
had not so wide a meaning as * the perils of the seas,' &c., in the 
policy of insurance. The perils which the underwriter takes 
upon himself, it appears, include losses remotely brought about 
by the fkult of the servants of the shipowner ; the * accidents of 
navigation,' from which the shipowner exempts himself under an 
ordinary bill of lading, do not include such losses. The result is 
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that there is a large class of losses, in respect of which the shipper 
or owner of cargo has a double indemnity; he may, if he 
pleases, claim from the shipowner damages for loss resulting 
from the fault of a seaman, or he may claim that loss from his 
own underwriter, as a loss directly caused by sea peril. If he 
takes the latter course, his underwriter on payment succeeds to his 
rights, and may himself sue the shipowner. Now I shall ask 
practical men tq confirm what I am about to say from their own 
experience ; but so far as I have had opportunities for observing, 
I think I can say with confidence that underwriters generally do 
not attach much value to the right they have, after paying a loss 
of cargo, to recover it back from the shipowner on the ground that 
the loss has arisen through some neglect on the part of his servants. 
Whether it be that the attempt to enforce such a right almost 
always leads to litigation, or whether it be due to a feeUng that 
the frequent enforcing of such claims would drive shipowners to 
a change in the form of their contracts ; whatever be the reason, 
the fact certainly is that such claims are very rarely made. I 
have myself known many cases in which such a claim might have 
been made, with very fair hopes of success, but where it has not 
been attempted, or even seriously thought of. 

" For these reasons I am inclined to believe that if the owners 
of steamships would limit their demand in the manner I have 
suggested, — if they would agree to take upon themselves all 
liability except for the accidents of navigation, on condition that 
for the results of those accidents they should be exempted from 
liability, even though the accident itself were brought about by 
the fault of some one in their employ, — ^all the difficulties and 
anomalies of the present state of things would be removed; 
and that this change, whilst highly acceptable to the owners of 
merchandise, would encounter little or no resistance from under- 
writers, and would in the long run be decidedly beneficial to the 
shipowners themselves. • 

" I have dealt, perhaps, at too great length on this point, 
because of its extreme importance; but before I leave it, there is 
just one objection which I wish to anticipate. 
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" It may perhaps be urged that a change such as that proposed, 
if it is likely to do so little hurt to insurer or shipowner, is not 
likely to do much good to the owner of cargo. In fact, it may be 
said there exists at this moment no violent dissatisfaction with the 
present state of things. Anomalous and indefensible in theory 
it may be, yet it has not worked so very badly. The owners of 
steamships for the most part use their clauses rather as a safe- 
guard against unreasonable claims, than as a ground for resist- 
ing such claims, whether for bad stowage or for non-delivery of 
goods, as they believe to be well founded : in other words, they 
do not really avail themselves to the full extent of the power 
which these clauses give them. On the other hand, as regards 
sailing ships, the insurers of cargo do not enforce, to an3rthing like 
the fiiD extent, the terrible liabilities to which the law exposes the 
shipowner. They use their power as a menace, put in force only 
in extreme cases. This being so, why disturb a state of things 
against which there is as yet no great outcry ? 

" To this the answer surely should be : the uncertainty, both to 
the merchant and the shipowner, of a state of things which leaves 
either to the clemency or forbearance of some one else, is in itself 
a great evil ; it operates, so far as it goes, as a discouragement 
to maritime adventure : and if, as appears to be the case, this 
uncertainty and this discouragement can be removed by adding a 
few more words to the printed form of a bill of lading, there is 
surely no valid reason why the alteration should not be made. 

^* 1 would suggest, then, for steamers and for sailing ships, some 
such form as this : * Owners not responsible for the accidents of 
navigation, whether occasioned by the fault or neglect of those in 
their employ, or otherwise.' 

" Having now occupied your time more than enough, I propose 
only, in as few words as possible, to enumerate one or two other 
principal changes or additional clauses : which occur to me as 
desirable, if we are to have a common form of bill of lading such 
as may serve for the basis of an international law of affreightment 

" Some fuller specification of the accidents of navigation, par- 
ticularly in the case of steamships, ^appears to me desirable. 
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* Fire ' should be mentioned by name. The bursting of boilers, 
and the breakage of screw-shafts, are accidents, from the effects of 
which the shipowner should be protected, notwithstanding that 
either of these occurrences are often attributable either to 
negligence or wear and tear on some previous voyage, which 
might legally be construed into unseaworthiness on the voyage in 
question. These, therefore, should be excepted by name. Very 
probably other accidents of a like nature may be suggested in the 
course of our discussions : these, however, are all that at the 
moment occur to me. It must be remembered, that, without any 
express words, when goods are shipped in a steamer, * accidents of 
navigation ' cover all incidents of steam navigation, except such as 
result from unseaworthiness or fault of the shipowner's servants. 

" Power to tranship the goods, even without necessity arising 
from sea peril, is frequently reserved by the owners of steamships 
in certain trades. That is a matter of detail, as to which 
uniformity is not requisite or even particularly desirable.. But 
when such power is intended to be reserved, this must be done by 
express words. 

"Careful provision should be made, by an express clause, for the 
several cases in which the voyage is necessarily broken off in the 
middle. This raises the whole question of pro raid freight, and 
the proper wording of a clause to deal with it will require much 
consideration. Concerning this, I do not at present propose to go 
further than to suggest that the framing of such a clause might 
with advantage be referred to a special Committee. The basis of 
it I take to be that, if the ship is disabled from carrying in the 
goods to their destination, the shipowner is to be at liberty to earn 
his freight by sending on the goods at his own expense in another 
bottom. If the goods are by sea-peril rendered unfit to be carried 
all the way, no freight is to be due. This is apparently the result 
of our deUberations thus far. I may point out, however, that the 
latter of these two rules would occasionally lead to most inequitable 
results. A cargo of coals, for example, though incapable (e.g., 
from being wet and heated) of being carried all the way to its des- 
tination, may be sold at the intermediate port at double or treble 
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its original cost ; and it certainly appears inequitable that this 
enhanced value, given to it by the transit, should be taken by the 
merchant without any payment of freight to the shipowner. 

** Closely connected with this are two questions, which I believe 
our Association have already discussed, viz., When goods are 
damaged by sea-peril, so as to be rendered less valuable, ought 
there to be a proportionate reduction in the freight on them ? — a 
question which I believe we answer in the negative ; and, When 
goods are thus damaged to such an extent as not to be worth so 
much as the freight on them, ought the deficit to be reclaimable 
from the shipper ? — ^which also, I believe, we answer in the nega- 
tive. It would probably be advisable that both these conclusions 
should be expressed on the face of our bill of lading. 

" On the complicated subject of general average, we already know 
how to secure a practical uniformity, namely, by the insertion of 
the York-Antwerp-Rule clause. It would be still better if we could 
have a York-Antwerp Code, The time has come, I think, when we 
are ripe for an agreed definition of the principle of general average. 
Some few points not touched on by the York- Antwerp Rules ought 
to be added. The rule as to voluntary stranding, which was 
somewhat hastily accepted at Antwerp almost without discussion, 
needs to be reconsidered. As it stands, it appears to me almost 
the only blemish in these Rules. I should Uke to see a more 
rational rule of practice substituted for the old deduction of one- 
third, particularly as regards iron ships and repairs at a port of 
refuge where the cost greatly exceeds the cost in the home port 
Such a Code would be the completion of the work done at 
Antwerp — ^work which this Association may look back to with 
some reasonable pride. 

" Here, then, is the outline — a very crude and imperfect one — 
of the international bill of lading which the Special Committee 
invite you to construct It is probable that at our present meeting 
we shall not get further, in any case, than the appointment of a 
committee, authorised to consult with the accredited representatives 
of shipowners and merchants in the several countries, and to 
frame the draft of a bill of lading, to be brought before you for 
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adoption, correction, or rejection, as the case may be, on some 
future occasion. The appointment of such a committee, should 
this meet with your approval, will have been an important step 
towards the object we have in view." 

On the conclusion of the reading of Mr. Lowndes's treatise, 
Sir Travers Twiss moved the following resolution : — 

" That the Executive Council be empowered to nominate 
a Committee to report at the next Conference upon 
the subject of Mr. Richard Lowndes's paper, with power 
to appoint Sub-Committees, and directions to print and 
circulate tlie said paper." 

Dr. Wendt seconded this motion, and in doing so said that he 
availed himself of this opportunity to correct a mistake which had 
occurred in last year's Report He was represented therein 
(p. 126) to have stated, **That pro-ratd freight was unknown to 
the laws of Oleron." Now, although he had no recollection that 
he ever alluded to these laws in the discussion on this subject at 
Berne, it was quite clear to him that if he had said anything at all 
about them it must have been the very reverse, viz., " That pro- 
raid freight was known to the laws of Oleron ; " and he should 
feel much obliged if this correction would be mentioned in the 
official Report of this Conference. 

Mr. R, Lowndes added, that although nobody who knew Dr. 
Wendt could have been misled to beUeve that he had made the 
mistake in question, he agreed that it ought to be corrected. 

The motion having been carried, with directions to refer the 
subjects mentioned in Mr. Carmichael*s paper and that of Mr. 
Charles Stubbs to the same Committee, the meeting adjourned. 

On the reassembling of the members at 3 p.m., the President / 
read a telegram received from Professor Asser, Amsterdam, ex- 
pressing regret at his inability to attend. Also the following 
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telegram from Mr. Phelps, President of the American Bar Asso- 
ciation at Saratoga : — 

"The American Bar Association now in session, hoping to 
further the advancement of uniformity in the laws of this country, 
wishes you success in your efforts to advance uniformity in the 
Laws of Nations." 

Dr. Wendt then gave the following notice of a resolution he 
intended to move in the present Conference, namely : — 

" That, instead of an Annual Conference of this Association, 
there shall be a Biennial Conference of the Association." 

Dr. Syndicus Marcus then laid upon the table the Annual 
Report of the German Branch of this Association. The Report, 
after referring to the labours of the Association, mentioned the 
steps taken to frame resolutions regarding Negotiable Securities to 
Bearer, and that at the last Conference in Berne five resolutions 
were agreed to (which appeared in extenso in the Report of that 
Conference) substantially concurring with the resolutions sub- 
mitted by the Branch Association. These resolutions were sub- 
mitted to the Conference in Enghsh and German. Resolution 
No. 3, dealing with the conversion of an instrument to bearer to 
one nominative, or one unnegotiable, is of great practical import- 
ance, and has attracted considerable attention. As regards 
amortization and the destruction or loss of securities to bearer, the 
Report proceeds to say that these are matters of great importance, 
and will have to be dealt with at a subsequent stage. 

Repeating that the resolutions adopted at Berne had found 
approval throughout Germany, had been approved of by the In- 
stitute of Bankers and the Association of the United Chambers of 
Commerce of the United Kingdom, the Report dwelt upon the 
adoption of the York and Antwerp Rules. The Law of Affreight- 
ment had also attracted the attention of the Association, and the 
meeting held at Berne had agreed that pro-ratA itinerisperacti 
freight should be aboHshed. Regarding the question of assimilat- 
ing the laws on Bills of Exchange, it is satisfactory to note that 
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the Governments of Germany, Austria, Hungary, Italy, and of the 
Scandinavian Kingdoms, Switzerland, and Holland, favour the pro- 
posal of creating common rules regulating these instruments. 

Dr. Marcus then reported that the Branch Association had C 
resolved to remit to the central office of the Association in London 
a list of its members and to dissolve itself, with a request that all 
matters concerning the Association be entered in London and be 
delegated to the Executive Council. 

The Conference then adjourned for the day. 

On Thursday, the i8th August, i88i, the Conference met at 
the appointed time of 1 1 A.M. 

Herr H. H. Meier, the President, in the chair. 

The Minutes of the last meeting were read and signed as 
correct. 

The President read out the names of the gentlemen which had 
been added to the Committee on The International Law of 
Affireightment, namely — 

Theodore Engels, of Antwerp. 
H. H. Meier, of Bremen. 
M. DE CouRCY, of Paris. 
Professor Asser, of Amsterdam. 
Mr. Axel Winge, of Christiania. 
Judge C. A. Peabody, of New York. 

The following names were added to those on the Committee on 
Standard Time : — 

Professor Sir William Thomson, LL.D. 

Professor Vincenzo Botta. 

Judge C. A. Peabody. 

C. H. E. Carmichael, F.R.S.L. 

Sir Travers Twiss, Q.C, D.C.L., F.R.S. 

Professor F. A. P. Barnard. 
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And the following names on the Committee of International 
Coinage and the Unification of Weights and Measures : — - 

Mr. Alderman Hadley, of London. 
Professor F. A. P. Barnard, of New York. 
Vice-Consul Alfred Kirsebsom, of London. 
The Hon. Dudley Ryder, of London. 
Sir John Lubbock, M.P., F.R.S., of London. 

On the motion of Judge C. A. Peabody, it was resolved that 
the following names should be added in the Committee on Time 
and Longitude : — 

Professor V. Botta and Judge Peabody. 

On the motion of Dr. Barnard, the names of General George 
W. CuLLUM, and Mr. Cyrus W. Field were added to the Com- 
mittee on Coinage, with power to add to their number. 

It was further resolved that the subject of International Sea 
Signals be referred to the Committee on the International Law 
of Affreightment. 

The President, Herr H. H. Meier, having intimated that he 
was obliged to leave Cologne and devolve the duties of his office 
to abler hands, on the motion of Judge Peabody a vote of thanks 
was passed with acclamation, expressing the warmest thanks to 
the President for the efficient manner in which he had performed 
the duties of Chairman of the Conference. 

Hon. D. D. Field, one of the Vice-Presidents, then took the 
chair. 

Dr. Wendt then gave notice of the withdrawal of his notice of 
motion for the future holding of biennial meetings in lieu of 
annual meetings. 

Mr. Richard Lowndes then moved the following resolution, 
seconded by Dr. Wendt, namely — " That the next Annual j^eet- 
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ing of the Association be held in Liverpool at such time as the 
Executive Council might determine/ 

The resolution having been put to the meeting by the President, 
it was carried by acclamation. 

Mr. Henrv Richard, M.P., then gave notice that he would 
read on the following day, the 19th August, a paper On the Recent 
Progress of Arbitration, 

Sir Travers Twiss was then called upon by the President to 
read a paper 

On Consular Jurisdiction in Japan : and the Recent Legislation of 
the Japanese Government. 

" I had the honour of communicating to the Association at its last 
Conference held at Berne some observations on the system of 
Consular Jurisdiction in the Levant, more particularly with refe- 
rence to its exercise in the chief commercial cities of the Ottoman 
Empire. I endeavoured on that occasion to explain briefly, for 
brevity is a necessary feature of our conferential communications, 
the present working of the judicial institutions of the Ottoman 
Empire, which would probably replace the Consular Courts, if 
they were abolished, and to show that, although great improve- 
ments have been introduced into the territorial judicature of the 
Ottoman Empire, the practice of the Territorial Courts in the 
administration of justice fells very far short of that evenhandedness 
between Christians and Mahommedans, which would warrant the 
European Powers in giving up the capitulations. The Council of 
the Association has invited the attention of the present Conference 
to the analogous system of jurisdiction exercised by the Consuls 
of the European and American Powers in certain countries of the 
mpre distant East, more especially in the empires of China and 
Japan. Both of these empires are of a very different type of 
civilisation from that of the Ottoman Empire. In the latter 
empire an equality of law between the Mussulman and the 
Christian is, strictly speaking, impracticable, inasmuch as the 

K 
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Koran is not merely the code of the Mussulman's social life, but 
it lays down rules of international law as regards the intercourse 
between Mussulmans and Christians, which are at variance with 
the fundamental principles upon which the European system of 
public law has been built up. Nevertheless, in making the above 
remark, I must bear witness to the efforts of the Government of 
the Ottoman Porte to mitigate in practice the intolerance of the 
text of the Koran, which in theory prohibits all relations of 
. equality and reciprocity between the House of Islam and the 
nations of unbelievers. There are fortunately no analogous 
difficulties of a religious character which obstruct the international 
intercourse of the Christian nations of Europe and America with 
the Empire either of China or of Japan, although there are 
striking features of difference in the civil organisation of these 
two great empires, which forbid us to expect them to be able to 
accept with equal facility a general platform of law in common 
with the European and American nations. The Chinese Empire 
is a massive heterogeneous body, which must move very slowly, if 
an even front is to be maintained in the line of its advance 
towards a more intelligent civilisation, whilst the Japanese Empire 
is an active homogeneous community, which, if not strictly homo- 
geneous in race, is sufficiently homogeneous in its habits of life 
as to be able to move forward with rapidity without any risk of 
impairing its national unity. Both of these great nations have a 
deep respect for the sanctity of contracts, and as regards inter- 
national conventions their ideas are in harmony with the cardinal 
rule of European public law, that no nation can release itself from 
the obligations of a treaty, excepting always the case of * vis 
major,' unless it has the assent of the other parties to the 
contract. 

" There was a time when the misdirected zeal of certain Christian 
fraternities had aroused, on the part both of the Chinese and of 
the Japanese Governments, a feeUng of distrust and even of 
hostility toward the laws and customs of Europe. That feeling, 
however, has entirely passed away in Japan, and there is hardly 
any necessity in the present day for any European Power to 
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Stipulate with the Government of Japan for the religious freedom 
of its subjects who may be resident in Japan, although ex majori 
cauteld all the Christian Powers, and they are fourteen, I believe, 
in number, who have contracted treaty engagements with the 
Mikado of Japan, have made express treaty-stipulations to that 
effect, as well as for the right of their subjects to erect suitable 
places of worship. I am not aware of any complaint having been 
made of a breach of any of these treaty-stipulations since the 
earliest convention between England and Japan was signed at 
Yeddo in 1858. I have confined myself to Japan in making the 
above remark, for there have been occasional difficulties in China 
as regards the treatment of Christian missionaries, but these 
difficulties have been caused not by any bad faith on the part of 
the Government, but by the alarm created in the minds of the 
uneducated populace through the indiscreet zeal of the mission- 
aries themselves, and I include under the term missionaries 
religious firaternities as well as individual teachers. I may add 
that the Chinese Government is as tolerant in religious matters as 
the Japanese Government, for the system of Confiicius, whose 
ideas have been adopted by the dominant classes in China, is a 
philosophy, not a religion. It is, however, necessary to bear in 
mind that Europeans are not allowed at present to establish 
themselves in Japan, except within certain limits of the treaty 
ports, whereas foreigners may freely penetrate into the interior of 
China, where they must incur greater risks of alarming the native 
populations, if they make an indiscreet parade of their religious 
ceremonies which are strange to them. I have so far dealt with 
tiiese two great empires conjwntly in contrasting them with the 
Ottoman Empire in respect of their exemption from religious 
prejudice against the legal' institutions of Europe and America. 
The administrative life, however, of the Empire of China is so 
unlike that of the Empire of Japan, that any fiirther conjoint 
treatment of them would only lead to confusion of thought, and I 
shall accordingly confine my remarks on the present occasion to the 
defects in the administration of justice under the Consular Court 
system in Japan, and to the possible remedies for those defects 

K 2 
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" It should excite no surprise that a judicature which originated 
a thousand years ago, when law was personal, and when a consul 
travelled with every ship that traded between a Christian and a 
Mahommedan State and administered to the merchants and 
marines of the ship whilst she lay within a Mahommedan port 
the law of their own country, should be out of keeping with the 
circumstances of the nineteenth century, when a system of 
territorial law has become a necessity to allay the conflict of 
personal laws. Already, before the experiment of two centuries 
had been completed, as international commerce increased, it was 
found convenient for the Christian States to establish resident 
consuls in the chief ports of the Levant, who, under treaty 
arrangements with the territorial sovereign, were allowed to 
exercise exclusive jurisdiction over their own countrymen. After 
some further time this jurisdiction was extended, and on the well- 
known principle of Actor sequitur forum rei, the Consul came to 
exercise a jurisdiction in all civil suits brought by natives against 
his countrymen, whilst his countrymen had to bring their suits 
against natives before a native tribunal Such was the normal 
limit of the Consul's jurisdiction under the conventional arrange- 
ments, or, we may call them, the capitulations of the eleventh and 
twelfth centuries j but a similar necessity to that which led to a 
native suing a foreigner before his own Consul, namely, that the 
Consul alone could secure effect being given to a judgment against 
the defendant, led to a further extension in practice of the 
Consul's jurisdiction, not foimded, indeed, on. any convention 
with the territorial sovereign, but voluntarily exercised by each 
Consul out of international comity towards his brother Consuls. 
According to this practice, a foreigner of one nationality was 
allowed to sue a foreigner of another nationality in the defendant's 
Consular Court 

" This usurpation of jurisdiction has become hallowed by time, 
and it has had reason for its origin and its continuance up to 
the present time, as, in all probability, if the defendant's Consul 
were to refuse to entertain the plaintiff's suit, where both parties 
to the suit are foreigners, the plaintiff would remain without 
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any effective redress. The Japanese Government, which is justly 
jealous of any undue encroachment on its territorial sovereignty, 
has preferred to adopt a course, whereby this extended jurisdiction 
of the Consular Courts, which in the Ottoman Empire rests upon 
custom, should have in Japan the sanction of a treaty. It has 
accordingly been a subject of agreement under the Austro- 
Hungarian Treaty of i8th October, 1869, that suits between 
foreigners and Austro-Hungarian subjects in Japan, where the 
latter are defendants, shall be exclusively determined by the 
Austro-Hungarian Consuls, and this treaty-privilege has become 
at once operative in respect of all the other Treaty Powers under 
* the most favoured nation clause.* 

"Various defects, however, in the working of the so-called 
consular jurisdiction have arisen from its being overstrained, and 
it has been found in Japan as in other Eastern countries, that the 
Consular Courts are inadequate to secure a satisfactory adminis- 
tration of justice in certahi cases, viz. : 

(i.) Where the parties from whom redress is sought are of 
more than one nationality, as a Consul has no authority to 
compel persons of another nationality than his own to appear as 
defendants in his Court, or to enforce judgment against them, if 
they should appear. 

(2.) Where the necessary witnesses are of various nationalities, 
as a Consul has no authority to enforce the attendance in his 
Court of any witnesses who are not of his own nationality, and if 
the comity of other Consuls should, as a matter of fact, secure the 
presence of such witnesses, the Consular judge has no coercive 
jurisdiction over them, nor has he any authority to punish them 
for perjury. 

(3.) Where a Japanese subject, or a foreigner of another than 
the Consul's nationality, is the plaintiff, the procedure and the law 
are governed by the Consul's nationality, and although this result 
is in accordance with the well-known maxim of Actor sequitur 
forum rei^ still it is not satisfactory, when the cause of action 
arises in the same country in which both parties are resident, and 
where a different procedure and law would be applied, if the 
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defendant were to sue the plaintiff. In this latter case the 
defendant would be obliged to sue the plaintiff before the 
plaintiS^s Consul, who would apply in his Court the law and 
the legal procedure of his own nationality, and it might well 
happen that justice would be meted out in very different scales 
to the parties, according as the law of the one or the other 
country had to be applied to the facts of each case. 

" An obvious remedy at first sight for the defects above men- 
tioned in the Consular Court system would be found, if Consuls 
were empowered to associate themselves in courts of Combined 
Consular Jurisdiction^ but such courts would still labour under a 
defect, where Japanese subjects were necessary witnesses, and 
where they refused to give evidence, or where they gave false 
testimony, so that the only effectual remedy would seem to be 
forthcoming in the institution of Special Territories Courts^ in 
which native and foreign judges should be associated, and which 
should be competent to exercise jurisdiction in all civil and 
commercial causes, where the parties should be of different 
nationalities. The institution of such courts seems to be the 
more called for, since Article V. of the Austro-Hungarian Treaty 
already alluded to has given a treaty sanction to the Austro- 
Hungarian Consuls exercising an exclusive jurisdiction in all 
matters in which a subject of any other foreign Power may have 
a dispute with an Austro-Hungarian subject, and the exclusive 
jurisdiction thus directly conceded to the Austro-Hungarian 
Consuls has become indirectly, under the most favoured nation 
clause, a treaty-privilege of all the foreign Treaty Powers in respect 
of suits brought against their subjects by foreigners. Thus it 
results that under the existing treaty arrangements the cognisance 
of all civil and commercial causes in Japan, where foreigners are 
plaintiffs, except in cases where Japanese subjects are defendants, 
is vested in the Consular Court of the party from whom redress 
is sought, — ^but in what court shall a foreigner find redress, if the 
foreigner whom he has to sue is in partnership with a Japanese, 
and it is necessary for him to sue both the members of the firm 
with which be has had business transactions ? 
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" The distinction between this order of things and that which 
existed prior to the Austro-Hungarian treaty of 1S69 is, that the 
jurisdiction of the Consular Courts in such suits was previously 
exercised from international comity at the voluntary instance of 
the plaintiff, whereas it is now exercised in virtue of Treaty-right, 
and is exclusive of all other jurisdictions. It may be a pro- 
gressive step for the Consular Courts in Japan to have obtained 
the sanction of Treaty-right to a practice which has hitherto 
rested upon the comitas gentium^ and it may have been a con- 
venient arrangement for the Japanese Government to have 
devolved upon the foreign consular authorities the settlement of 
all disputes between foreigners. But this new order of things 
does not supply a complete remedy for the defects above 
mentioned in the Consular Court system, and as a measure of 
justice to the plaintif!^ it is equally open to exception, as he must 
sue before his adversary's judge, and he must acquiesce in such 
remedy as the judge is authorised to administer by the law of his 
adversary's nationality. This may seem not to be at variance 
with the European Law of Nations, according to which the 
Court of each country administers to foreign suitors only such 
remedies as are authorised by its own law, but its own law is in 
such cases territorial, and is irrespective of persons, whereas the 
law of the Consular Courts \% personal, and is exceptional to the 
territorial law. 

" A notable attempt to remedy the defects in the Consular Court 
system has been made in a province of the Ottoman Empire, 
where that system has been found inadequate to meet the com- 
plicated demands for justice on the part of a community made up 
of about seventeen different nationalities. Under the system of 
Consular Courts each of these nationalities had its own code of 
law and its own rules of legal procedure, and to complicate 
matters still further the defendant in each case had not merely a 
right to his own forum in Egypt, but he had also a right of appeal 
to a court in his own country. The conflicts and delays incidental 
to such a chaotic administration of justice having at last been 
found intolerable, and the Koran forbidding the Ottoman Govem- 
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ment to initiate any change which could be satisfactory to the 
Christian nationalities, a Commission of the Representatives of 
the United States of America, Austria, France, Great Britain, 
Italy, Prussia and Russia, assembled in 1870 under the presidency 
of Nubar Pacha and at the invitation of Ismael Pacha^ at that 
•time Khedive of Egjrpt, for the purpose of studying certain 
projects of judicial reform intended to put an end to what the 
Khedive considered to be the abuses of the Consular Court 
system. The recommendations of this commission remained 
without effect, but in 1873 a new commission was assembled at 
Constantinople, at the instance of Germany, and with the assent 
of the Ottoman Porte, comprising representatives of the United 
States of America, Austria-Hungary, Belgium, France, Great 
Britain, Italy, the Netherlands, Russia, Spain, Sweden, and 
Norway. Not to goifurther into details, the results of the delibe- 
rations of this Commission have been the establishment by the 
Khedive of a system of mixed courts, under conventions with 
the European Powers, and the restriction of the Consular Court 
system during a given period of time sufficient to allow of a 
satisfectory test of the working of the mixed courts, and to 
ascertain whether the new judicature may be safely permitted to 
replace permanently the ancient Consular Court System. It 
would be out of place on the present occasion to enter into the 
details of the working of the Eg)rptian system of mixed courts, 
which has undergone a probation of five years, under a decree 
of the Khedive, of January 6th, 1881, prolonging the first judicial 
period until February ist, 1882, and is entering upon a second 
period of probation, fiirther than to observe that the circum- 
stances of Japan are very different from those of Egypt, seeing 
that there is no religious difficulty in the way of Japan adopting 
a code of law, which would be more in harmony with the codes 
of Europe and America than the Egyptian code can possibly be, 
inasmuch as the Egyptian code is partly founded on the Koran, 
and the equity of the Koran is very different fi-om the equity of 
European codes. 

" There can be no doubt that the institution of Special Territorial 
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Courts in Japan, of which the members should be partly native 
and partly foreign, would be a step far in advance of the Egyptian 
system of mixed courts, which will always be an anomaly, only to 
be justified by the anomalous character of the floating population, 
which congregates, from time to time, in that 'house of call' 
between Europe and the far East But a necessary condition for 
the institution of Special Territorial Courts in Japan, in which 
causes shall be heard between natives and foreigners under con- 
ditions, which shall recommend them to foreigners as preferable 
substitutes for the Consular Court system, is the enactment of a 
satisfactory Code of Japanese Law, which should, in civil and 
commercial matters, be in harmony with the general principles of 
European and American Jurisprudence in such matters. 

" I have forborne hitherto to touch upon the criminal juris- 
prudence of Japan, for there is no precedent in the East, as far 
as I am aware, under which any of the European Powers have 
consented to transfer the jurisdiction heretofore exercised by their 
Consuls over their own subjects in criminal matters to tribunals, 
the judges of which should be of mixed nationality. The appre- 
ciation of crime in the East and in the West differs more widely 
than the appreciation of civil wrongs, and it would be more 
difiicult, at least in theory it would seem to be more difficult, to 
assimilate the penal code of Japan to the penal codes of European 
States, than to assimilate its civil and commercial codes to those 
of Europe. Yet, strange to say, the Japanese Government has 
not shrunk from undertaking the more difficult task of assimilating 
its penal code to that of Europe, before it has completed the 
revision of its civil and commercial codes. It was only at our 
Conference held in the Guildhall of the City of London in 1879, 
that Dr. G. A. van Hamel, Counsel to the Dutch Ministry of War 
at the Hague, brought to our notice the fact, that the Japanese 
Government had established a new penal code in 187 1, of which 
a summary had been published by Mr. Joseph H. Longford, 
of H.B.M.'s Legation. This summary has in fact been printed 
amongst the Transactions of the Asiatic Society of Japan for 
1877. I had in vain endeavoured to procure a copy of this 
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summary until about six months ago, and I had scarcely finished 
its perusal and arrived at the conclusion that the Code of 1871 
would not be satisfactory to Europeans, when I received from 
Japan copies of a new Penal Code and of a new Code of 
Criminal Procedure, translated from the original Japanese text 
into French, and thus readily appreciable by European Jurists. 
These Codes purport to have been promulgated by an Imperial 
decree of the seventh month of the thirteenth year of Meiji, and 
have been printed at the Imperial press at Tokio in the third 
month of the fourteenth year of Meiji. 

" These Codes maybe regarded from a judicial point of view as 
being quite on a level with the most improved modem European 
Codes, and they must have been prepared by Commissioners who 
have studied carefully the Code P^nal of France, and the French 
Code of Criminal Instruction, for without being servile imitations 
of either of these Codes, they may be said to have been framed 
upon their model. The Penal Code, for instance, enacts the 
punishment of death in the case of treason and murder, but the 
punishment is by hanging, not by decapitation ; so far it differs 
from the French Code, but it adopts the same distinction between 
crimes and misdemeanours and minor offences, which is now a 
general feature of European penal law, and I think it may justly 
be said that a reasonable spirit of humanity pervades its provisions. 
Torture, which I fear we must admit was sanctioned by the penal 
laws of most of the Continental States of Europe down to the end 
of the last century, is in no case authorised in Japan by the 
New Code, and the New Code is so far decidedly in advance 
of the legislation of 187 1, which restricted the use of torture in 
the case of aged and very young persons, but did not abolish it 
To analyse the provisions of these Cod.es in detail would be to 
trespass too long upon your time. I shall be content with citing 
to you the second article of the first chapter of the Penal Code, 
which enacts that * no act shall be punished except in virtue of 
an express provision of the Law.' (* Nul fait ne pent etre puni, 
si ce n'est pas en vertu d'une disposition expresse de la Loi.') 

" I am informed that the Japanese (jovernment have in course 
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of preparation a new Civil and Commercial Code. I cannot but 
anticipate that the same enlightened spirit, which has actuated 
that Government in approving so remarkable a reform of its 
criminal law, will influence it in approving a civil and commercial 
code and a code of civil procedure, which will commend themselves 
on principle to European and American residents in Japan equally 
as any European or American code, and in practice will secure 
a more complete administration of justice to all parties than the 
Consular Court system can accomplish. A system of Special 
Territorial Courts, of which the judges shall be partly natives and 
partly foreigners, would be a necessary condition to induce 
foreigners not to avail themselves of the special treaty privileges 
which they now enjoy of being tried before their own judges 
according to their own law. 

" The stages of transition through which fcreign commerce is 
passing in Japan are not unlike the stages of transition through 
which the commerce of foreigners in England had to pass during 
the reigns of the Flantagenet kings. I will take the case of the 
merchants of Flanders for an example, whose imports of woollen 
cloth were probably more valuable than the wines which the 
merchants of Gascony and of the Rhine imported, and whose 
exports of English wool to feed their manufactures of doth were 
proportionate to their imports. The commerce of the Flemings 
was confined for many years to certain town^ of England known 
as the Staple-Towns, precisely as at present the commerce of 
foreigners in Japan is confined to certain Treaty-ports. In 
England, where trial by jury has been from time immemorial the 
ordinary mode of trial both in criminal and in civil causes, a 
mixed jury was introduced at a very early period in the Staple- 
Towns by Royal Charter, and subsequently, when legislation had 
in such matters passed into the hands of Parliament, it was 
enacted by a Statute of the Realm (27 Edw. III. ch. 8), known 
as the Statute of the Staple, that where both plaintiff and defend- 
ant were foreigners, the jury should be all foreigners, and where 
one was a foreigner and the other a native, the jury should 
consist half of foreigners and half of natives, and this kind of jury 
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was known down to very recent times by the characteristic title of 
a jury de mediitaie lingua. It is thus obvious that a territorial 
Court in Japan, of which the members should be partly natives 
and partly foreigners, would be no novelty in the history of 
judicial institutions^ and the example of England may be cited 
as showing that such courts have been held in England to work 
no derogation to the sovereign rights of the Crown, and that 
their institution proved to be highly favourable to the admini- 
stration of international justice, and tended in remote times to 
promote the legitimate interests of international commerce." 

Mr. H. W. Freeland said : " I have listened with the greatest 
possible satisfaction to the contents of the paper which Sir Travers 
Twiss has just read. Having myself at Frankfort read a paper on 
the mixed Tribunals of Eg)rpt, a subject not identical with, but 
analogous to, the subject now under discussion, I well know the 
difficulties which the preparation of such a paper involves. There 
are in Egypt, besides the Native Courts, eighteen separate Con- 
sular jurisdictions ; and we are now told that in Japan there are 
fifteen such jurisdictions independently of the Native Courts. 
From the English Consular Court there is an appeal to the Court 
at Shanghai and thence to the English Privy Council. I believe 
that in the other cases the appeal is to the respective Home 
Governments. Hence, and for the reasons given by Sir Travers 
Twiss, where Japanese subjects and the subjects of different 
nationalities are involved, there arise not only endless complicity 
and confusion, but there is sometimes, as in Egypt, a total failure 
of justice. In presence of these difficulties, and as a basis for the 
ultimate substitution of Japanese Courts for conflicting consular 
jurisdictions, the new Japanese Codes of Penal Law and Criminal 
Procedure have been formed. As Sir Travers Twiss has kindly 
lent me these Codes, I have devoted some time since yesterday to 
a study of their contents. As torture has only been abolished in 
Japan at a period comparatively recent — I believe in 1876 ; as 
legal proceedings have not been public, permission to hear them 
having been necessary ; as legal assistance, if allowed, has been 
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unduly restricted, and as no cross-examination has been permitted, 
I naturally turned my attention first to the Code of Criminal Pro- 
cedure as the most important of the two Codes, and have carefully 
read through the three last 'of the four divisions of Book IV. The 
first chapter of Book IV. comprises General Provisions. The 
second chapter relates to procedure and judgment in the matter 
of * Contraventions.' The third chapter to procedure and judg- 
ment in the case of * Ddlits.' The fourth chapter to procedure 
and judgment in the case of * Crimes.' Speaking generally, these 
classifications may be said to bear some analogy to our division 
of offences into offences summarily punishable — ^misdemeanours 
and felonies. Without pretending to say how far all the objections 
to the former Japanese systems of procedure have been removed, 
I must say that the three divisions of the Code of Criminal Pro- 
cedure before referred to will compare favourably with the systems 
of criminal procedure now in force in Europe and America. I am 
not quite sure that we might not, in England, adopt with advan- 
tage some of their provisions. Among the most interesting of the 
provisions are those providing safeguards for the accused, and 
those which relate to the right of appeal and to the procuring of 
testimony, and the provision of safeguards for witnesses. Let me 
instance one provision referring to procedure in police-courts 
(simple police). Chapter ii., sect, (of Code) 322 — * The summons 
shall set forth the name, prenom (in English, Christian name), pro- 
fession, and domicile of the accused, the day on which, and the 
hour at which, he must appear to answer the charge, the facts on 
which the prosecution is founded, and the right of the accused to 
be represented by counsel before the Tribunal. If the facts 
charged against him have not been specified in the summons, he 
may, on being informed of them at the hearing, if he has not sum- 
moned the witnesses necessary for his defence, demand a further 
delay of two days to enable him to call witnesses and prepare his 
defence. Clause 338 of the Code contains provisions as to 
appeals to the Correctional Tribunal. Chapter iv. relates to 
provisions as to judgment and procedure in cases brought before 
the Criminal Court (fiour Criminelle), Clause 377 of chapter ii. 
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provides that a copy of the indictment (acte d* accusation) shall be 
delivered to the accused five days at least before the case is called 
on for hearing. Twenty-four hours after this notification the Pre- 
sident of the Court is to interrogate the accused (Clause 378) on 
the facts of the case. If the accused has not already engaged 
counsel for the defence, the President is to select one for him (to 
act) {(T office) from among the barristers practising in his Court. If 
the accused has not been defended by counsel, any sentence pro- 
nounced against him is declared void by Clause 381. The next, 
Clause 382, provides for free communication between the accused 
and his counsel. The next two clauses provide for the furnishing 
of the list of witnesses, and it is specified that witnesses not men- 
tioned in the list can only be heard, unless with the consent of the 
accused, for the purpose of giving mere explanatory information. 
Clause 388 provides that discrepancies in the statements made by 
the accused shall not be a bar to the proceedings if his identity is 
dearly established. Clauses 388 and 393 provide that the wit- 
nesses shall be called separately into Court and examined, and at 
the close of each deposition the President, if he has assented to 
this course, is to ask the accused if he wishes to make any state- 
ment respecting it I am informed that the judge may question 
witnesses, but that no cross-examinations by counsel are allowed. 
Clause 395 contains a curious provision. The President may 
order the accused to withdraw, if he thinks that in his presence 
fear, hatred, or affection will influence a witness. The testimony 
is to be read over to the accused when he returns into Court, and, 
at the discretion of the President, the accused may make a state- 
ment with respect to it. I understand that in future the proceed- 
ings in criminal matters are to be public Having made these 
few and necessarily imperfect comments on the general cha- 
racteristics and on some of the details of the Code of Criminal 
Procedure, I venture to ask the Association to adopt the two 
following resolutions i-^ 

" Firstly, That this Association lias heard with the greatest satis- 
faction the statement made by Sir Travers Twiss that the 
Japanese Government have framed and promulgated a new 
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Code of Penal Laws and a new Code of Criminal Pro- 
cedure, which have been brought before the members of 
this Association. 
''Secondly, That this Association, without pronouncing any 
opinion on the details of the provisions of the respective 
Codes, recognises in the fact of their promulgation a noble 
eflfort on the part of an enlightened Government to bring 
its laws into harmony with the requirements of justice, of 
humanity, and civilisation." 

Mr. Stuart Lane (English Secretary of the Japanese Legation 
in London), said that in the absence of explicit instructions on 
the subject, he was prevented by his diplomatic position from 
entering into a discussion on the valuable and interesting paper of 
Sir Travers Twiss. He was not able to say how far any such 
scheme as the one now suggested by the learned Vice-President 
would meet the views of the Japanese government, but he might 
safely assure the Conference that that government would welcome 
any practicable system which would ameliorate the present 
defective condition of the jurisdiction affecting foreigners in 
Japan, which was wrong in principle, unjust in operation, and as 
regarded many Powers practically unworkable. The Japanese 
government desired that the question should be fully and fairly 
investigated, and they would be grateful to Su: Travers Twiss 
for having conduced to this result 

Mr. J. HiNDE Palmer, M.P., expressed a hope that the 
European countries would not hesitate in assisting Japan by every 
possiblQ means in their power in their endeavour to assimilate the 
laws of that country with the most mature systems of law known 
to the civilised races. 

Dr. VAN Hamel, in seconding the motion of Mr. Freeland, 
said that he had great pleasure in supporting Mr. Freeland, 
The great difficulty Japan had to contend with was the resistance 
experienced in Japan to any alteration in the criminal procedure, 
and the further difficulty on the part of the European countries to 
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permit the Courts of Japan to administer the Criminal law as 
against Europeans. The inability of Japanese judges to accom- 
modate themselves to the change appeared to him a most serious 
obstacle. 

Sir Travers Twiss remarked that the principal object he had 
in view was to establish a kind of mixed Tribunal, not composed 
of the Consul and Japanese judges, but of foreigners selected 
by the Japanese Government to hold the office of judges, in 
combination with Japanese judges. 

The motion was then put to the meeting and carried unani- 
mously. 

Mr. Henry Richard, M.P., then submitted the following 
resolution : — 

" That this Conference has listened with great interest to the 
suggestion contained in the paper of Sir Travers Twiss, 
that as a measure of transition a system of special ter- 
ritorial courts, of which the judges shall be partly natives 
and partly foreigners, shall be established in Japan, an 
idea which the Conference respectfully suggests as worthy 
of the consideration of the authorities of that country." 

In speaking in support of his motion, Mr. Richard said the 
object he had in view was to bridge over the chasm that severed 
those far-distant Oriental races from the Western races. Japan 
had shown itself not only capable of adopting modem civilisation, 
but that it possessed the energy to face the change. The late 
settlements of disputes with China proved that the principle of 
ending disputes by reference and arrangement was clearly under- 
stood by this rapidly-advancing race. 

Judge Peabody, in seconding the motion, said that in the 
United States the progress made by Japan was fully understood, 
and that he believed every effort would be made in his country to 
aid this race of Orientals in its efforts to enter the ranks of civilised 
countries. 
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The motion was then carried unanimously. 

The Honorary Secretary stated that he held a letter in his hand 
from the Hon. John Scott, Judge of the mixed Court at Alex- 
andria, expressing his regret that he could not attend and bring 
before the meeting a paper he had prepared 'on the Mixed 
Tribunals of Egypt. 

Dr. Wendt then moved, in reference to the question of extra- 
dition, the following resolution : — 

"That the resolution of the Institut du Droit International 
referred to in the discussions on Mr. D. D. Field's resolu- 
tion on Extradition be printed and circulated with the 
report of the proceedings of this Conference." 

Judge Peabody having seconded the motion, it was carried 
unanimously.* 

The meeting then adjourned. 

On the reassembling of the meeting at 2 p.m., Mr. D. D. Field 
in the chair, 

The Honorary Secretary, in the absence of Mr. C, H. K Car- 

♦ Extract from Resolutions voted by the Institute of International Law at 
Oxford in the month of September, 1880. 

Resolution XIII. L* Extradition ne pent avoir lieu pour faits politiques. 

Resolution XIV. L'Etat requis appr^cie souverainement d'apr^s les cir- 
constances, si le fait, k raison duquel Pextradition est r^clamee, a ou non un 
caract^re politique. 

Dans cette appreciation, il doit sHnspirer des deux idees suivantes : 

{a) Les faits qui reunissent tous les caract^res de crimes de droit commun 
(assassinats, incendies, vols) ne doivent pas ^tre except^s de TExtradition, k 
raison seulement de Tintention politique de leurs auteurs ; 

(d) Pour apprecier les faits commis au cours d'une rebellion politique| d'une 
insurrection, ou d*une guerre civile, il faut se demander s*ils seraient ou non 
excuses par les usages de la guerre. 

Resolution XV. En tout cas, I'extradition pour crime ayant tout k la fois le 
caract^re de crime politique et de crime de droit commun ne devra etre 
accord ee, que si TEtat requerant donne Tassurance que Pextrade ne sera pas 
juge par des tribunaux d'exception. 

L 
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MICHAEL, the Secretary of the Committee on Internatioaal Copy- 
right, read the report of the Committee on 

International Copyright 

" Since the Berne Conference of the Association, the question of 
International Copyright has presented itself for discussion practi- 
cally under two forms, viz. (i) that of the Anglo-American Draft 
Treaty, and (2) that of the Franco-Spanish Convention of 1880. 
Of these, the first is still under discussion, and, if we may judge 
by the opinions which have been expressed in Parliament and 
elsewhere, does not seem to be considered very likely to come to 
actual fruition. The second is in force, and has, moreover, been 
adopted by the Lisbon International Literary Congress as a 
desirable basis for future International Conventions. 

" The Anglo-American proposal, due, in part at least, to the 
initiation of our own American colleagues, is naturally interesting 
to us as a body. But it did not seem advisable that we should 
take any corporate action in a matter which was, and under the 
special circumstances most properly so, of transatlantic initiation. 
It seemed only necessary that our exact relation to the Draft 
Treaty should be clearly defined, and that relation was so defined 
by me, as Secretary to our International Copyright Committee, 
at the meeting of British authors and publishers convened on the 
1 2th February last by the English Committee of the International 
Literary Association. Having made my statement as to the 
origin of the American Draft Treaty, in so far as it arose out of 
the action of our American colleagues, the Hon. John Jay, 
General James Grant Wilson, and Mr. Nathan Appleton, in 
redemption of their pledge given at our London Conference of 
1879, I expressed my intention of abstaining from taking part in 
any vote which might be proposed to the meeting. And I 
accordingly simply watched the proceedings and took note of 
the feeling of the meeting, which I may here state briefly as 
friendly to the passing of a Convention, but dissatisfied with the 
principal features of the American Draft I subsequently formed 
one of the deputation appointed by the meeting of authors and 
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publishers to wait upon Mr. Chamberlain, and on that occasion 
took some part in the infonnal discussion of the subject, which 
the President of the Board of Trade invited 

" Here, it seems to me, the practical interest of the American 
proposals may for the present be said to have closed. That 
interest may, and probably will, revive at a later date, and in a 
somewhat different shape. But it is worthy of remark that in 
their memorandum to the Department of State, which originated 
the present movement, our American colleagues themselves only 
put forward their scheme tentatively, as one which might be tried, 
at least for a time ; but which thereby confessedly did not repre- 
sent their own full views. Even should the present negotiations 
fall through, however, we should be fully justified by the interest 
which has been evinced in the proposal, in asking our American 
friends and fellow-workers to keep the question open, and to test 
the pulse of their countrymen, so as to choose a fit moment for 
bringing forward a draft amended, in the general direction of 
English and Continental criticism, to meet the requirements of 
both sides of the Atlantic. It is, unfortunately, very difficult, if 
not impossible, to keep a certain personal element out of the 
discussion of Anglo-American Copyright, and this apparently 
irrepressible element was not absent at the meeting of British 
authors and publishers. Doubtless grievances innumerable exist 
under the present absence of all legal protection, and the veiy 
highest form of * courtesy Copyright ' is but a poor substitute for 
a Copyright secured by Convention. But it is scarcely probable 
that the detailing of hard cases, in which individual authors have 
suffered, will avail to settle the question. Nothing short of a 
conviction that the passing of a Convention would be the best 
thing for both sides will really avail, and that means that public 
opinion must be levelled up to this conviction. Now the absence 
of such a public opinion in the United States is precisely what I 
have constantly found the burden of the complaints of an influen- 
tial American supporter of International Copyright, the Publishers' 
Weekly, of New York, whose steady advocacy alike of the 
nghteousness and the expediency of an International Convention 

L 2 
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I am glad thus publicly to acknowledge. For if we had no 
friends in the United States beyond those who are of our own 
house, so to speak^ we should have a slenderer probability of 
ultimate success. And it is necessary that our immediate friends 
in the States should not be discouraged if the present proposals 
should fall through, but, on the contrary, redouble their efforts to 
create and inform American public opinion. The requirement 
for Copyright of a fresh setting up, or, as it is called in the Draft, 
' manufacture/ of the English work in the United States, does 
not meet with much favour in England. And the time proposed 
to be allowed to the English author for making his arrangements 
with an American publisher is as little acceptable. The Board of 
Trade had suggested six months instead of three ; the meeting of 
authors and publishers wished for twelve. The arrangements as 
to deposit and registration are perhaps matters rather of detail 
than of principle ; but it may be as well to remember that the 
general tendency on the Continent of Europe seems to be in 
favour of minimising these requirements* And the English law 
itself may have been altered before any Convention can be 
arranged between Great Britain and the United States. The 
working of the existing English law on these points seems to be 
admitted on all hands to be unsatisfactory. I wish I could think 
that there was much likelihood of its being speedily amended. 
For it is obvious that weak points in Municipal Copyright law lead 
up directly to weak points in International Copyright Conventions. 
Under present circumstances, it will probably be thought not 
unprofitable work to study the general tenor of the Franco- 
Spanish Convention, in order that our Conference may consider 
how far it seems to deserve the position which the International 
Literary Congress would assign it, viz., that of a model Copyright 
Convention. 

" It may be well to note that Cop)rright legislation had been, for 
some time previous to the conclusion of the present Convention, 
under consideration by the Spanish Cortes. The then existing 
municipal law was antiquated : its reform, perhaps, in some re- 
spects, it would not be incorrect to say, its revolutionising, was 
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largely desired. So Committees of Cortes were appointed, and a 
Draft Law was drawn up, the text of which was much discussed 
in the Legislative Section of the First International Literary Con- 
gress, held in Paris in 1878.* Attending that Congress, and 
attaching myself to the work of the Legislative Section, I was 
struck with several of the features of the Spanish Draft, a^d have 
not been surprised to find it speedily followed up by an Inter- 
national Convention which has met with so much acceptance, 
from a point of view widely prevailing, as it seems, on the Con- 
tinent It may be well now to take a brief glance at the salient 
features of the Franco-Spanish Convention, of which the full 
French text has been printed by our colleague, M. Clunet, in 
the Journal de Droit International Frivk^ 1880, pp. 621 seq, 
(Paris, Marchal, Billard et C»« ) ; and also in the Bulletin de 
r Association Littkraire Internationale (Paris, Rue Vivienne 51, 
Nos. 9 and 10. Third Session: Sept-Nov. 1880). The Spanish 
text is printed in the Revista de los Tribunates (Madrid, 
Gongora y C"^), for 8 Sept 1880. The first point which seems 
to deserve to be brought out is that by Art. i. Authors or their 
legal representatives (ayants-cause) on proof of their rights, or as 
the entire or partial cession thereof, in one of the two contracting 
States, are to enjoy corresponding rights in the other State, on 
this sole condition, and without any further formality. Such a 
provision strikes at the root of all the difficulties which are fre- 
quently raised in regard to deposit and registration in other 
countries than that of original publication. It may be said that 
it also strikes at the root of safeguards, and it may be well to 
inquire whether our Association is willing to indorse this article, 
or whether it would prefer a modification in the following sense, 
which has occurred to me on study of the Franco-Spanish Con- 

* A translation of the Spanish Draft Law was made, durante Congressu, 
at Paris, by M. Germond de Lavigne. Since then a French version of the 
text of the law, as finally passed by the Cortes, has been published by the 
SocUti de Ugislation Comparie of Paris, in its Annuaire de Li^islation Eiranglre 
for 1880 (Paris : Cotillon), from the pen of M. Delalande, Substitute of the 
Procurator of the Republic at Nogent-le-Rotrou. The Convention was signed 
i6th June, 1880, approved by the Law of 20th July, and promulgated by the 
Decree of 22nd July following. 
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vention. If it could be agreed upon, as a matter of principle, 
that Registration should be confided to a government department, 
I do not see why such department should not, either immediately, 
or at stated times, be bound to transmit to the corresponding 
ilepartment of any State with which we might have a Convention, 
official copies of the title and name of author of every work so 
registered in our country, reciprocity being observed by the 
foreign country. This would, I conceive, throw little or no 
additional work on the respective registration offices, as the 
original entries could be reproduced, to any extent desired, by 
some of the various modern processes in use for that purpose. 
I think it worth while to throw out this suggestion, firstly, be- 
cause I am not sure that our Association would accept the exact 
terms of the Franco-Spanish Treaty ; secondly, because I doubt 
whether we shall establish registration on a satisfactory basis in 
our own country until it. is placed in the hands of a government 
department;* thirdly, because I believe my amendment might 
perhaps meet difficulties which may reasonably be urged. By 
Art* 3 of the Franco-Spanish Treaty, the author enjoys in both 
contracting States the same rights over the translation of his work 
as over the original, and for the same period. This, so far as I 
know, goes beyond any previous Convention, in thus extending 
the duration of the author's right in regard to the authorising of 
translations. It is only too true that in most Conventions, and 
by most Legislations, translation is, it may well be said, scarcely 
protected at all. But it may be a question whether our Associa- 
tion would go the length of assigning the same limits of time for 
translation as for reproduction. The Franco^panish Treaty 
allows both rights for the authors' life and fifty years after, being 
the term of the French Law of Copyright We can all understand 
and sympathise with the protection of the author's right of trans- 
lation so long as he is able, ex hypothesis to exercise personal 

* Whether the British Museum, or a department specially created, is not 
here a material point. The creation of a special office and department formed 
a part, I may perhaps be allowed to mention, of the original scheme of 
Mr. G. W. Hastings, M.P., President of Coimcil of the Social Science Associa- 
tion, in his Bill now before Parliament, but it was abandoned. 
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supervision over it But when he is dead, and can no longer 
supervise the translation, might not the right then become publici 
juris ? Art 4 is perhaps somewhat too sweeping, in forbidding 
all reproduction of articles other than political, in journals or 
periodicals, without the author's consent. Take the case of a 
literary or scientific article, in a foreign journal or periodical, 
which it may be thought desirable to bring before the notice of a 
Literary or Scientific Society, at an early meeting. Time may 
press : the foreign author may not have signed his real name 
(the literary pseudonym is very common abroad), and before he 
can be communicated with and his permission be obtained, the 
fitting moment may have gone by. Such cases might well occur, 
for instance, in connection with meetings of the British Associa- 
tion or the Social Science Congress, j and would seem to defeat 
the true object of Cop)night . Art. 7, which guarantees the 
reciprocal communication of laws, decrees, &c., aflfecting intel- 
lectual property, might perhaps be extended, if thought desirable, 
so as to include that reciprocal communication of registration of 
works, which I have suggested in discussing Art i. 

" The Franco-Spanish Treaty contains the most favoured nation 
clause, and it extends to the Colonies of both the contracting 
powers. The Convention between France and San Salvador* 
(printed in the * Bulletin ' of the International Literary Asso- 
ciation, Nos. 9 and 10, Sept-Nov. 1880), of nearly the same 
date and tenor as that between France and Spain, deserves special 
mention here as an example of International Law being practi- 
cally the parent of Municipal Law. There was, it is understood, 
at the time of the passing of the Convention, no Copyright Law 
in existence in the Republic of San Salvador ; but the Minister- 
Resident in Paris, M. Torres Caicedo, who may be remembered 
by some of our members as having taken an active part in the 
International Literary Congress held in London in 1879, thought 

♦ Signed 9th June, x88o, but not approved by the French Chambers as 
late as March, x88i. M. Clunet's views on this point are well known to our 
members. Brief comments on the Treaties with Spain and S. Salvador, by 
M. Lx)uis Renault, will be found in the /^evue de Droit International (BTViSsth)^ 
x88o, p. 459, and 1881, p. 220. 
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he might benefit his fellow-couotrymen by making diplomacy take 
a step in advance of Municipal Law. And we cannot but be 
grateful to him for setting so good an example. Owing to the 
somewhat novel circumstances under which it was concluded, the 
Salvador Convention has some features peculiar to itself. It not 
only confers upon the citizens of San Salvador rights which they 
previously did not enjoy (save in the sense in which they may be 
said to have had a copyright under the Law of Nature, whatever 
that may amount to), but it also, and of necessity, fixes the 
duration of that right The period so fixed is, as might be 
expected, that of the French Copyright I^aw, viz., the author's 
life and fifty years, as in the Spanish Treaty. There are some 
slight variations of wording. For instance, and, as it may seem, 
rather oddly, the law as to translation is said to be for the benefit 
— not of the author, as would appear from the language of the 
Spanish Convention — but for that of the translator. It is difficult 
not to raise a question as to whether this is the real purport of the 
article. For the entire assimilation of translations to the original 
work seems certainly, primd facie, to be in favour of the author 
rather than of the translator. 

" The provision which has alresfdy been criticised in the Spanish 
Treaty, with regard to the reproduction or translation Of articles, 
other than political, in journals or periodicals, is found also in the 
Conventicm with San Salvador. The article as to the rights of 
heirs and legal representatives contains in the Salvador Treaty 
the remarkable addition of 'irregular successors (successeurs 
irrkguliers)y probably due to some peculiarity in the Municipal 
Law of Succession of the Republic of San Salvador. The same 
article specifies gift as well as bequest among the modes of 
cession of Cop)rright under the Convention. Exhibition {expo- 
sition), clearly in the sense of exhibition with a view to sale, is 
specifically prohibited, and that whether the unauthorised copies 
so exhibited or sold shall have been imported from the country of 
one of the contracting powers, or from some other country. A 
minimum and maximum of fine is laid down, and is the same for 
piracy itself and for the sale or exhibition of pirated works. This 
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fine is doubled in the case of renewed infractions of the law 
{riddive). Confiscation is also enforced, the produce thereof to 
go to the defrauded author. Power is reserved to the competent 
authority to exercise surveillance over, or to prohibit the sale or 
importation of, any work, within the limits of the competence of 
such authority. This, it may be imagined, is intended principally 
to save the case of hypothetical publications contra bonos tnores^ 
or contra rem publicam* Here I may close my analysis of what 
is in some respects a very remarkable piece of diplomacy. 

" I do not know that there is anything else bearing upon Copy- 
right at the present moment current in the diplomatic world to 
which it would be proper to draw the attention of our Conference. 
The proposed Convention between Great Britain and the United 
States, if agreed upon between the two countries, would no doubt 
be but a first step towards a more satisfactory Convention of the 
future. But it has seemed right, in a cause partly that of our own 
colleagues, to be a reporter of the criticisms of others, rather than 
to be either a supporter or a critic of the Draft Treaty. At the 
meeting of British authors and publishers, I, for this reason, 
abstained from voting, and I now bring before you the criticisms 
of others rather than any of my own. On the Treaties between 
France and Spain, and France and San Salvador, I have felt 
more free to oflfer a personal opinion ; and with regard to those 
Conventions I have ventured to submit some criticisms and 
suggestions on which I shall be glad of the opinion of the Cologne 
Conference, and I shall be still more glad if any of these modifi- 
cations or suggestions should meet with the approval of our 
Association." 

Mr. J. HiNDE Palmer, M.P., in referring to the report of the 
Committee, said that he was rather surprised to see it stated that 
there was not much prospect of an International Copyright Treaty 
between England and the United States, because he found by a 
Blue Book just issued that considerable progress had been made 
towards the adoption of such a treaty. The draft of a treaty had 
been laid before Lord Granville by Mr. Lowell, the American 
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Minister in London, which had been favourably received by several 
eminent English authors, and had met with congratulatory expres- 
sions from the " Association Litt^raire Internationale " of Paris. 
English publishers also^ subject to certain proposed amendments, 
were of opinion that the " draft " afforded the basis of an accept- 
able treaty. The American publishers were coming over to a 
similar view, and it was even said that an American firm had been 
instrumental in the preparation of the draft treaty. He hoped the 
question was in the way of settlement 

Mr. D. D. Field then said that he felt convinced that a strong 
feeling in favour of international protection prevailed at the pre- 
sent time in the United States. 

Dr. F. ToMKiNS referred to a meeting held at the Fifth Avenue 
Hotel, New York, in the year 1868, at which the question of an 
International Copyright Law was fully discussed, and a recom- 
mendation agreed to approving of a treaty between England and 
America. 

Mr. Freeland expressed a hope that a settlement might be 
agreed to. 

Dr. VAN Hamel then presented to the meeting a copy of the 
recent law passed by the Legislature of the Netherlands on Copy- 
right. In presenting this Act he said he wished to call attention 
to its provisions, which he thought were thoughtfully arranged for 
the protection of authors. 

Mr. John Hinde Palmer, M.P., seconded by Mr. David 
Dudley Field, then moved the following resolution : — 

" That the Report of the Committee on International Copyright 
be received, and this Conference entertains a hope that the 
progress already made towards an Anglo-American Treaty 
will lead to its speedy accomplishment" 

Which was carried. 
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The Honorary Secretary then laid on the table a paper con- 
tributed by Mr. Alfred Kirsebom, Swedish and Norwegian Vice- 
Consul in London, on 

The Scandinavian Copyright Laws, 

" There is perhaps no country where the desire to establish, by 
international agreement, a uniform treatment of the works of 
authors and artists has been more deeply felt than in the Scandi- 
navian kingdoms. Similarity in language, religion, and political 
institutions have alike contributed to bring about this feeling. 
And yet the laws of the three countries remained, until quite 
recently, of an independent and exclusive character, the laws of 
each country applying only to the works of authors and artists 
belonging to that country. Practically an agreement had been 
entered into and a custom established amongst the class mostly 
interested in extending the literary and artistic field, namely, the 
publishers ; but this agreement was not sanctioned by the 
Legislature, and its working was therefore highly difficult and 
uncertain. 

" Overtures had, indeed, at various times, been initiated by the 
three Governments to bring about the desired uniformity ; but no 
definite arrangement had resulted therefrom. In Sweden and 
Norway the question of a conventional arrangement was brought 
about at the instance of France, when the Commercial Treaty 
with that country was negotiated in the years 1864-65 ; but the 
imperfect and obsolete state of the hiws of Sweden and of Norway 
on copyright, dating back as they did to the years 18 10-12 and 
1 741 respectively, and containing no proviso as to reciprocity, 
made such a convention at that time hardly possible, considering 
the advanced and, by comparison, perfected state of the French 
law. The matter remained for some time in abeyance in Sweden 
and Norway. Denmark, however, took the initiative in bringing 
her laws more in harmony with modern ideas on this subject, and 
in assimilating the same with those of her sister countries. The 
impulse was given by the resolutions which had been adopted at 
a meeting of publishers from the three countries, which took place 
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at Copenhagen, in the year 1856. The Danish Government took 
the matter in hand, and in the following year a Bill was laid 
before the Rikstag, which, in a slightly modified form, was 
adopted, and became law on the 29th of December, 1857. This 
Act of 1857 has since undergone several alterations by the subse- 
quent laws of 23rd February, 1866, 21st February, 1868, and 24th 
May, 1879. 

" With a view to arrive at an international extension of pro- 
tection, an article was added to the 22 rules of which the Danish 
Act consists to the following effect : * The prescriptions of this 
law may by a Royal resolution be extended wholly or partly to 
work published elsewhere provided a reciprocal right be given to 
Danish works.* No advantage, was for some time taken of this 
proviso by Sweden and Norway, owing to their laws not having 
undergone the much-needed revision. This revision was only taken 
in hand several years later on, in a great measure owing to repre- 
sentations which had been made to the Governments as a result of 
the unanimous resolutions adopted by the delegates of the National 
Economical Society, and of the Scandinavian publishers at their 
meetings in the years 1866, 1867, and 1868, as well as at the 
Congress of Jurists in Copenhagen, in 1872, and at the meeting of 
the Scandinavian publishers at Christiania, in 1873, when it was 
especially urged that the revision should be made as far as possible 
in conformity with the Danish laws and the German Copyright 
Act of 1870. Steps were accordingly taken resulting in the adop- 
tion by the Swedish Diet of the law of August 10, 1877, and by the 
Norwegian Storthing of the law of June 8, 1876. Clauses similar 
to Article 23 of the Danish law were inserted in both, and by 
subsequent Royal resolutions the prescriptions of the law of each 
country were reciprocally made applicable as regards Sweden and 
Norway by Royal resolution of Novenrber 16, 1877, which came 
into force in the beginning of the year 1878. 

"With regard to Denmark and Sweden and Norway, a de- 
claration was signed at Copenhagen on s November 27, 1879, by 
the Danish Minister for Foreign Affairs, and the Swedish and 
Norwegian Envoy at Copenhagen, by which mutual right of pro- 
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tection (to be reckoned from January i, 1880) was given to works 
published in the three countries. This convention applies only to 
copyright in literary (including dramatic and musical-dramatic) 
works. Painting and sculpture are separately dealt with — ^in 
Denmark by the law of March 31, 1864, by the Swedish law of 
May 3, 1867, and the Norwegian of May 12, 1877. Separate 
laws as to the protection of rights in photographs were passed in 
Denmark on March 24, 1865, and in Norway protection is granted 
by the law of May 12, 1877. Sweden has no special law as to 
protection of photographs. By Royal resolutions of February 4 of 
the present year, the Swedish and the Norwegian copyright law on 
artistic property was mutually extended (from January i, 1882), 
and negotiations are at present being carried on with the Danish 
Government in order to obtain the same arrangement with that 
country. 

"Whilst alike upholding the principle of recognising the 
author's right of property in his work, and on the whole in. the 
main provisions, still there are some differences in the three laws 
which are of importance when the question of mutual application 
comes to be considered. In giving an extract first of the laws 
relating to literary property, and next of those referring to artistic 
property, the said divergences will be further explained. 

"The Scandinavian law defines literary * copyright' as the 
exclusive right of multiplying copies of a written work, or any 
part thereof, by printing or by any other mechanical process. 
The Swedish law mentions merely * by printing.' * Written works' 
are to include, besides books, scientific engravings and maps, 
dramatic, musical-dramatic works, and musical compositions, and 
manuscripts. The Danish and the Norwegian laws apply also to 
sermons, lectures, and similar oral discourses. 

" As regards translations of written works the translator is to be 
considered as the author. 

"The editor of a periodical or a collective work, for the 
writing of which the different authors have been paid by the owner 
of the same, this owner enjoys the same rights in the book as 
a whole as an author ; but in the absence of any agreement to 
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the contrary, the different authors have a right to publish their 
separate contributions after the expiration of one year from the 
first publication in the collective work. With respect to musical- 
dramatic works and to dramatic works to which musical compo- 
sitions are added, belonging to two different persons, the Swedish 
and the Norwegian law requires in the first case the consent of 
the composer only, and in the second only that of the author, 
whilst the Danish law in these respects requires the consent of 
both the composer and author. 

" An author's or composer's copyright being his personal pro- 
perty, is capable of exclusive assignment either by sale, bequest, 
or operation of law. In Denmark and Norway a special succes- 
sion ab infests is sanctioned by the laws in favour of the widow, 
children, parents, and brothers and sisters of the deceased, whilst 
in Sweden the general law of inheritance applies. 

" In the absence of an agreement to the contrary, the assignee 
is not to be entitled to make more than one issue of a book, and 
the Swedish and the Norwegian law prescribes that the same 
shall in all not exceed i,ooo copies. 

"The Swedish and the Norwegian law fixes copyright in a 
written work and musical composition to the author's or com- 
poser's lifetime, and fifty years after. An anonymous or posthumous 
work is protected during the same time, reckoned, however, from 
its first publication. This is also the case with works edited by 
scientific institutions and societies having original copyright. The 
Danish law has the same protection for works edited during the 
lifetime of the author and in his name ; but periodical or col- 
lective works are protected only during the fifty years after their 
tion, not only if they be edited by a scientific institute, 
by a single person, who has given his true name, 
nanuscripts are protected only during the fifty years 
thor's death, and if within this time it be edited as a 
work, during the fifty years after its first publication, 
law of 1866 (Article 4) fixes the time of protection to 
nous and pseudonymous works to only thirty years 
rst publication; if, during that time, but within the fifty 
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years, a new issue comes out, the protection is extended to thirty 
years after the last edition. The full time of protection is, how- 
ever, accordmg to all three laws, given to authors of anonymous 
and pseudonymous works if they name themselves before the ex- 
piration of the above time. In the case of works executed by two 
or more persons jointly, the copyright therein endures, according 
to all three laws, for the life of the survivor, and for fifty years after 
his death. 

" As regards the right of periformance in dramatic or musical- 
dramatic works, the Danish law gives protection to the author or 
composer during life, and thirty years after death, no regard 
being takej^ to whether the work is anonymous or pseudonymous. 
In Sweden the time is limited to the author's or composer's life, 
and if he lets the work be printed five years more, and in case the 
author has not published his name, there is a protection-time of 
five years after the first publication or performance. According 
to the Norwegian law, protection is given during the author's 
or composer's lifetime, and fifty years after, or, in case the work is 
anonymous or pseudonymous, fifty years after the first publication 
or performance. All three laws contain the same clause as to 
the time of protection a quo for works written in different parts, 
but constituting a collective work, namely, from the publication of 
the last part, unless three years have elapsed between the publi- 
cation of any two parts, when the protection-time is reckoned from 
the last of the prior parts% 

** The following exemptions from the above rules are given : 

" I. Periodicals and newspapers are allowed to reproduce 
articles and extracts published in other contemporaries, provided 
the source from which they are taken be indicated. The Swedish 
and the Norwegian laws contain a restrictive clause as to the 
reproduction of works of poetical and scientific nature contained 
in newspapers or periodicals. 

" 2. Pleadings and addresses in Court, and in political and 
administrative assemblies, laws, judgments. State publications, and 
official enactments, authority to publish laws being given by 
special laws. 
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" 3. Copyright is abrogated if the last edition of a work has been 
out of print for five years. 

" 4. Citations of portions of literary works and musical compo- 
sitions, as well as engravings, may be engrossed in an independent 
critical work, or in books used for the Church service, or in 
school, provided one year has elapsed since publication of the 
extract. The same rules apply to poems used as the text for 
musical compositions. The name of the author must, however, in 
all cases be stated. 

" 5. Musical-dramatic works may be rendered in public, 
provided they be not theatrically arranged. 

" Infringement of copyright takes place : In the case of books, 
by printing or otherwise by mechanical means of multiplying, 
copies of a book. Abbreviations, atlditions, and similar altera- 
tions make no diflference in this respect when the reproduction 
retains on the whole its character of a copy of the original 
booL 

" In the case of musical compositions : The arrangement of 
a musical piece for other works, or for instruments or voices, 
but not variations, Etudes, fantasies, pot-pourris, &c., which are 
considered independent musical works. 

" In the case of translations : Translation without the consent 
of the author of his written work to one of the dialects (of the 
language). In this respect, Danish, Swedish, and Norwegian arc 
to be looked upon as dialects of one and the same language. 
The Swedish and the Norwegian laws mention besides (i) trans- 
lation of manuscripts, and (2) translation of a written work 
edited in different languages to one of these languages. The 
Norwegian law adds to these : translations of a work written in a 
dead language into a modem language. 

" In case of infringement of copyright no difference is made 
between dolus and culpa. Penal provisions are enacted in both 
cases; compensation is to be given to the author ; confiscation is 
made of the unlawfully printed copies in favour of the author or 
publisher ; and the destruction ensues of the plates, stones, wood- 
blocks, stereotypes, &c. Penalties (although of a smaller amount) 
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are also inflicted for not citing the name of the author in cases 
which are prescribed by the laws. 

" Copyright in artistic works is confined to the arts of painting 
and sculpture. Exempt from enjo)dng copyright are monuments 
in public streets, and in open places, as well as works of art in 
public galleries. The Swedish and the Norwegian laws also , ex- 
clude buildings, likewise works of art which are used as patterns 
in making or adorning chattels or utensils. The Danish law, on 
the other hand, gives protection to an architect's original drawings 
as well as to the above-mentioned patterns. 

" The executor of the original woTk of art enjoys the same 
privileges as the author of a hterary work, and the law confers on 
the reproducing artist the same right as regards his copy as the 
translator of a book in his translation. 

" The original artist enjoys copyright during his lifetime. He 
has further the exclusive right of multiplying his work either by 
lithography, stone, wood, modelling, or by photography, casting, or 
other mechanical means. This right endures during the lifetime 
of the artist and certain years (in Denmark thirty, in Sweden ten, 
and in Norway fifty) after his death. The reproducing artist 
enjoys the same right as far as his copy is concerned, provided 
he has lawfully made the reproduction and not interfered with the 
right of others. The architect's copyright in his design endures, 
according to the Danish law, during his lifetime and thirty years 
after. As regards dispositiones inter vivos the assignment of the 
work of art does not in itself convey to the assignee the right 
of reproducing or multiplying the work. An exception is, how- 
ever, made by the Norwegian law in regard to portraits and busts. 
The assignment does not deprive the author of his right to take 
individual copies of his work. The same rule which is in force 
as to literary property — that alterations, additions, and omissions 
do not alter the original work even if the copy be made in another 
size and of another material, and that such works are considered 
as infringement of copyright — also applies to artistic property. 

" On the other hand, it is not illegal if a work belonging to the 
art of painting be reproduced in a plastic form or vice versdy with 
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the limitations, as regards Norway, that the reproduction be not 
done mechanically by photography or the like. 

" The Norwegian law is so far different from the Danish and 
Swedish that it allows copies of single works of art to be engraved 
in a written work, in order to make the text more intelligible. To 
enable the Court to judge whether the picture is a mere copy 
or a new work of art inspired by an old picture, the Swedish 
law enjoins the Royal Swedish Academy of Arts to state its 
opinion. 

" The consequences of infringement of copyright in artistic 
works are the same as in literary : compensation, confiscation, and 
punishment ; and not only the reproducer himself, but also the 
seller and importer is liable. 

" As mentioned above, special laws relative to protection of 
rights in photographs have been passed in Denmark and Norway. 
By these laws copyright is given to photographs taken after nature 
or from a work of art, to the reproduction of which nobody has a 
right, for a term of five years. It is in this case requisite that an 
announcement be made — ^m Denmark to the Home Office — stating 
the photographer's full name, and, if the photograph is a copy of a 
work of art, the name of the artist. A copy of the photograph in 
question must also be forwarded. The photograph must bear the 
name of the pholographer, the year when the photograph is 
taken, and the word * copyright.' In case a photograph has been 
taken to order, the consent of the purchaser must have been 
obtained, both to assure copyright and to obtain the right of 
disposition by sale. 

" The Scandinavian laws contain no provisions as to registra- 
tion of copyright, but the subject is at present under consideration 
of the Governments. 

" On behalf of the Finnish Society of Literature, a Conunittee 
has lately been appointed in Finland to report on the question of 
entering into a copyright convention with the Scandinavian 
countries ; as yet, however, no direct step has been taken in this 
direction, and negotiations are still pending with the Government 
of Finland." 
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The Honorary Secretary then read a paper by Mr. C. H. K 
Carmichael on 

" Industrial and Artistic Copyright'' 

" One of the questions on the programme of last year's Brussels 
Congress, that of Industrial and Art Copyright, deserves to be 
considered at our Cologne Conference, as a sort of * Annexe ' to 
our consideration of the general question of Copyright. It was 
introduced to the Congress by a report from the pen of our 
distinguished Belgian colleague, M. Demeur, Member of the 
Chamber of Representatives, who also presided over the united 
sections of Commercial Law and Industrial Art, when the subject 
came up for debate. Commencing with a brief sketch of the 
tendency of recent legislation on Literary and Artistic Copyright, 
Trade-marks, and Industrial Designs, in the principal countries of 
Europe, M. Demeur summed up the practical bearings of his 
subject in a series of questions which he submitted as bases of 
discussion. 

" These questions embraced such varied and important points 
that I think it well to reproduce them in extenso, 

" I. Does the exclusive right of publication {exploitation) which 
belongs to the authors of works of art and industrid designs and 
models constitute a right of property ? 

" 11. What is the justification for the juridical difference of 
duration between property in movables and immovables, which 
is transmitted by succession, gift, &c., and which, to put it briefly, 
is perpetual, and the property called industrial or artistic, which is 
only recognised for a limited period ? 

" III. What is the justification for the difference of duration 
between Artistic Property, which the majority of legislations admit 
not only for the author's life but also for a certain number of 
years after his death, and Industrial Property, which the majority 
of legislations only admit for a very limited duration ? 

" IV. When should a design, an engraving, a painting, or a 
sculpture, be considered as a work of art, and governed, conse- 
quently, by the law of Art Copyright (and this chiefly in regard 
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to the duration of the author's rights, the conditions thereof, and 
the penalties attached thereto); and when should the same be 
considered as an Industrial Model or Design, governed by a 
different law ? 

" Ought the solution of this question to depend on the purpose 
for which the said work of art was composed, viz., whether the 
purpose were industrial or not? Does the solution depend on the 
fact of the purpose, so that the author of a work of art who has 
applied it, or permitted it to be applied, to an industrial purpose, 
must submit to be governed, as regards such application of his 
work, by the law of Industrial Models and Designs ? Or does it 
depend on the actual character of the work, so that, according as 
the industrial or the artistic character is dominant, it shall be 
governed by the law of Art Copyright or by that of Industrial 
Models and Designs ? 

"V. Supposing this last solution be adopted, how shall the 
dominant character of a work, viz., whether industrial or artistic, 
be recognised in an article applied to an industrial purpose {pbjet 
industriel) ? Shall this dominant character depend on the merit 
of the work of art so applied ? Shall it depend on the merit of 
the reproductions made of it? 

" VI. In what case should the right of Artistic or Industrial 
Property, or at least the exercise thereof, be subject to the deposit 
of a sample of the work ? 

" VII. Should publicity be required for this deposit or not ? 

"VIII. What constitutes, in the case of designs, paintings, 
engravings, or sculptures, the novelty which is a requisite for 
the acquisition of the exclusive ri^t of reproduction ? 

"IX. What are the chief differences made by the several 
legislations between natives and aliens with regard to the acquisi- 
tion of Artistic or Industrial Property ? Are these differences 
legitimate and well-founded ? If not, what would be the practical 
way to arrive at a universal assimilation of the alien with the 
native ? 

" The tendency of M. Demeur's views may, to a certain extent, 
be gathered from the above questions. It appeared to me, both 
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\ from his Report, and from the remarks made by him from the 
\ Chair in the course of the discussion, that he was, personally, an 
; advocate of Perpetuity, or of some theory so closely akin thereto 
that I do not know how else to describe it It also appeared to 
me that he was in favour {a) of the assimilation of the law of Art 
Cop3rright and that of Industrial Property; {b) of the assimilation 
of the rights of aliens to those of natives. The Section of 
Industrial Art, in a concluding and separate sitting, passed a 
resolution in favour of the assimilation of the Law of Art Copy- 
right and Industrial Property, and to this fact I would draw the 
attention of our Conference as one of the salient expositions of 
the feeling of the Brussels Congress of Commerce and Industry." 

On the motion of Mr. H. D. Jenckek, seconded by Dr. 
Syndicus Marcus, a vote of thanks was unanimously agreed to, 
thanking Mr. A. Kirsebom and Mr. C. H. £. Carmichael for 
the valuable papers they had contributed. 

Mr, H. D. Jencken then read the following paper — 

" On the desirability of Establishing Common International Rules^ 
Regulating the Position of Joint Stock Companies^ and that of 
Shareholders or Stockholders in such Companies!* 

" The origin, growth, and final development of Joint Stock Com- 
panies is essentially of modern date. It is true that several 
authors have endeavoured to trace the growth of the present 
system from the period of the Roman Societates Vectigalium Pub- 
licorumy to which M. S. Bouchard refers in his Mkmoire sur les 
Sociktts que form^rent les Publicains pour la levke des Impbts (i754)> 
and of which M. Paulv speaks in his Real-Encyclop, der classischen 
Alterthumsrvissenschaften ; but, upon closer study of the subject, it 
will become evident that the Societas of the Civil Law is founded 
upon totally different legal notions from those that underlie a Joint 
Stock Company, the Socitth anonyme of the modem law. With 
great acumen the Italian Merchant and Banker developed the idea 
of confining tfie risk of the stockholders or shareholders to the 
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limit of the amount contributed ; the formation of the Banca di 
San Giorgio (a,d. 1405) proved how mature the juridical notion 
of a company had become to the Italian jurists of the 14th and 
iSth centuries. 

"A custom had sprung up in Germany as early as the nth 
century, by which persons grouped themselves ' together for the 
purpose of working mines, or carrying on the trade of millers, the 
parties interested only risking in the venture their shares, or, as 
they were termed in the primitive language of that day, the 
amount of them, the " Kuxes," which were not transferable ; the 
assent of the other parties being, in the first instance, needed. 
We trace, it is true, in the Hansa Confederations, which aspired 
to a larger union of capital for trade adventures, an endeavour to 
create joint stock ventures, but the notion of creating a joint 
stock company was never matured; and the colteipse of the 
Hansa in the 17th century illustrated how insuperable was the 
difficulty in severing the duties of a political corporation from 
a trading company. To the Italians we hence are compelled to 
attribute the development of this system, which has in the 19th 
century enabled the public, unaided by the State, to construct 
railways, canals, and other public works ; effected by the union of 
private capital, through the efforts of private individuals. 

" In the course of its development two systems arose out of the 
opposing views entertained of the legal character of a joint stock 
company. First, the continental system, taking its rise early in 
the 15th century in Italy, spreading over Holland, France, Spain, 
Portugal, Hungary, Switzerland, and finally, eyen finding favour 
in Russia, influencing in a great measure Germany and the Scan- 
dinavian kingdoms. The fundamental notion of the rule of law 
governing this system was, that no priority existed between the 
shareholders or stockholders themselves, nor as between these and 
the creditors of a company, and hence the unhindered transfer- 
ability of a share by delivery, that is, the right of creating a share 
to bearer, was adopted at a very early period. The corporate body, 
according to this rule, is treated as an abstraction, automatic in its 
character and set in motion by legally authorised agejits, or, to use 
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the term of German jurists, * Organe' of a joint stock company or 
corporation. 

" The second system, and which prevailed in England and in 
the North American States, regarded joint stock companies as 
partnerships, as the societates known to the Civil Law, with unlimited 
liability attaching, a liability from which only a special Act of the 
Legislature, such as is needed to constitute a railway company 
or a General Act like the Limited Liability Acts of 1862 or 
1867, or the iai of 24 July, 1867 (French Code), could relieve the 
parties interested. It followed as a matter of course that shares 
to bearer could not be issued save by the sanction of special law, 
the lingering element of a partnership hindering transfer by de- 
livery, and it was only by the amended Companies Act, 1867, 
s. 27, that the English law recognised shares to bearer. This 
divergence in the fundamental legal ideas of what constituted a 
joint stock company has produced rnarked differences in their 
essential legal characteristics,, resulting in a corresponding conflict 
of laws in different countries. The lines of demarcation that 
separate the systems are drawn with; exceptional rigidity. Joint 
stock companies in nearly ^1 the European States have been 
created either by special. or general Acts of the Legislature, and 
are not the result of Common Law rules. 

**• Taking our point of depaiturcj in studying these conflicts of 
Uw, in Germany, we find a law [enacted in Prussia, dated Novem- 
ber 7, 1843, following the Railway Companies law of 1833 of that 
kingdom. The example of Prussia was imitated by the other 
Germanic States, and laws regulating joint stock companies 
(AkHen^sellschafteri) were enacted. 

** At the time that the General Commercial Code of Germany 
became adopted by the North German Confederation, and finally 
on the I St of January, 1881, was recognised as the law of the 
German Empire, it was provided that all companies in shares, be 
they trading or otherwise engaged in a joint undertaking or venture, 
should be classed in the same category as * trading companies ; ' 
thus abolishing the distinction recognised by the Code de Com- 
merce between des Sociktks civiles et Socikth commercialese 
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" Upon the basis of the German Code, but diflfering in many 
points of detail, the Austrian Legislature decreed the law of the 
1 6th November, 1852 {dasVereinsgesetz) -, the law still requiring 
the sanction of the State for the creation of a share company. 

"The Russian Code (the ukase of the 6th December, 1836) 
embodies in 57 articles the Company law in force in that vast 
Empire ; this law is framed on the system known as the Conti- 
nental rule. In the year 1848 (6 October) Sweden took a step 
in advance, and the Legislature agreed to a series of rules, con- 
forming, with but minor exceptions, to the Russian law ; whilst 
in Denmark we find, in the year 1848, the Legislature also taking 
part in this general movement. 

" Travelling west, we trace in France, in the Code de Commerce, 
which came into operation a.d. 1808, a system of law complete 
in itself, but modified by subsequent enactments. The lot of 
24 July, 1867, varying the law as laid down in the Code de Com- 
merce, constitutes in fact a code of its own. This lai introduced 
the Socieies d capital variable. In Belgium {ioi of 1873) ; in the 
territory of Krakow, Egypt, Greece, the Ionian Islands, the French 
Code was adopted; so also in Spain in the year 1830, modified 
by the law of 1869 i ^^^ i^i Portugal it was introduced in the year 
1833. 

" As named in all these countries the Code de Commerce was 
introduced ; and even in Holland a similar course was pursued. 
In the Wetbock van Koophandel (a.d. 1838), in articles 36 to 56, 
the Legislature endeavoured to compress the legal rules regulating 
Companies in the Netherlands. In Italy the Code de Commerce 
was practically re-enacted in the Codici di Commerdo del Regno 
d* Italia^ amended 25 June, 1865, and supplemented by Royal 
decrees dated 30 December, 1865, 27 May, 1866, and 5 Sep- 
tember, 1869. 

*' Tardily as the law developed in the Northern European States, 
its progress in England and in the United States was even more 
sluggish, and not until this century can we trace in England (1856 
and 1867) any systematic development of the law of joint stock 
companies. Even to this day in several of the older railway 
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companies, such as the Philadelphia and Reading Railway, the 
liability of shareholders is unlimited. 

"The divergence of the juridical principles that showed itself 
in developing these systems, based as the rules which have mostly 
been based on positive or written law, has resulted in a conflict of 
laws which is extremely perplexing to the jurist. 

" The principal points of difference being in regard to the rights 
of corporations themselves and the rights and liabilities of 
shareholders in foreign countries, a Study of these differences 
may not prove uninteresting to the International jurist these 
questions being necessarily of paramount importance to the public. 
It is estimated that the railroads of the world comprise 192,000 
miles, costing the nations that constructed them upwards of 
3,000,000,000/., this enormous sum having been raised, with 
but few exceptions, by joint stock companies. The total thus 
represented is swollen by the influx of capital invested in other 
adventures, which may safely be computed to have absorbed a 
further 1,000,000,0000/. sterling. According fo Consul-General 
Dr. Karl de Scherzer (Leipzig), the quoted securities in the 
year 1876 summed up to close on 7,000,000,000/. sterling. Any 
question relating to these securities hence necessarily involves 
matters of State importance, and- owing to the easy transferability 
of these securities, inevitably points of international law. Thus 
premising, I will proceed to lay before this meeting some of the 
more salient points of difference as they present themselves 
to me. 

" And firstly, as to the right of a company or corporation to 
carry on business in a foreign country : 

" By the law of England it is doubtful whether a corporation 
created by the laws of a foreign State can lawfully cany on 
business in England. By the law of comity such corporation 
may bring and defend actions at law, but cannot proceed further, 
that is, enter into contracts. This principle was upheld in the 
'case of the Dutch West India Company v. Henriques (1724) 
(Strangers Reports, p. 612), and confirmed by Chief Justice Abbott 
in the case of the National Bank of St. Charles v. De Bemales 
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(1825) (i Carrington and Pain, p. 569). But whether this right 
conceded by the law of comity can be said to extend the 
privilege to a foreign company of carrying on business in England 
remains a question of doubt. The same opinion is entertained 
in the United States of America. A corporation, whether 
private or public, may sue, and if it has property within the 
territory of a State, may be sued (Story on Conf. of Laws, 
s. 565), but in how far it may, save in the name of an agent, carry on 
business in a foreign State as a corporation is extremely doubtful 
Angell and Amos, in their treatise on the Law of Private 
Corporations, s. 407, 7, confirm the view entertained by Story 
in this respect. These doubts are raised by jurists in those 
countries where the rights of foreign corporation are governed by 
the common law. Where, however, either positive enactments 
deal with the case, or the sanction of the State is needed, graver 
difficulties arise. Thus, the law of Germany, 21 June, 1869, 
s. 12, renders the sanction of the government or court necessary. 
A branch establishment, if functioning in that country, must be 
registered, and elect a domicile. In several of the Cantons of 
Switzerland, those of Geneva and Berne, it is necessary, under 
heavy penalties, to obtain the sanction of the State. By the law of 
Austria (29 November, 1865) the permission of the government 
is needed. Equally restrictive is the law of France, and 
Professor Renaud, p. 194, cites the case of a Swiss company, 
reported in ihe Journal des Palais (1861, p. loi, M. Gredy), in 
which the court held that unless authorised by the French 
government, a Swiss company could not pursue a French citizen 
before the tribunals of France. An exception to this law being 
in the case of the loi 30 Mai, 1857, art. i, in favour of 
des Sociktks anonytnes Belgiques, 

" The same difficulties are encountered in Spain and Portugal, 
and unless protected by special conventions, the position of a 
company in a friendly but alien State is most unsatisfactory. To 
shield against this evil, conventions between Great Britain,' 
Belgium, France, Germany, and Italy have been agreed to, 
and reciprocally joint stock companies in these countries are 



Digitized by VjOOQ IC 



( 171 ) 

permitted to cany on business, but beyond this limited circle all 
is uncertainty and fraught with danger. 

" The position of a shareholder or stockholder in all cases where 
no convention exists, is one of uncertainty. The convention 
with the Kingdom of Italy was necessitated by the well-known 
case of a shareholder in the Cavour Canal Company being 
arrested at the instance of a creditor in Milan, on the ground of 
his being a partner with others in a foreign company. Prior to 
the year 1862 a director or officer, whose name appeared on an 
unpaid bill or note of a company, was liable to be pursued on the 
instrument in France. The decree of the Emperor, 22 May, 
1858, renders it necessary to satisfy the government that a railway 
company seeking to place bonds on a stock exchange in France, must 
lodge proof that it had been duly constituted, and secondly that the 
bonds were officially notified (dmtlich notiri). As regards English 
companies in France, under the convention with France of 30 
April, 1867, these may issue shares in that country without being 
obliged to conform to the provisions of the law which governs the 
issue of shares of French companies, that is, the shares may be of 
any given nominal amount, and be in full or only in part paid up. 
Except the laws relating to public order (art 15, law 24 July, 
1867), an English company is in fact wholly unfettered. But as 
regards those countries with which France has no convention, 
a foreign company cannot carry on business in France without 
the sanction of the government, nor even as named appear 
before the tribunals of that country as plaintiffs. In those cases 
in which the words commercial, industrial, or financial cover the 
ground, and bring a company within the class designated as 
des Sociktks commercialese the protection of the convention 
undoubtedly applies, but where the objects of a society are 
comprised within the definition of a Sociktk civile^ it is extremely 
doubtful whether such sociktk can either function in France, and 
whether its members are protected against personal liability. 
M. Bravard Veyriferes — L c. tom. I., p. 37 — has treated on this 
question under the heading of des sodktts civUes qui offrent le 
caractkre de la sociktk anonyme^ and has pointed out with great 
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acumen the diflference between the two societies. The laws of 
Russia, and those of the Scandinavian kingdoms, do not recognise 
foreign companies. The Imperial regulations of Austria, 29 
November, 1865, recognises foreign companies and commandites 
(excluding insurance companies), provided the country in which 
they are constituted reciprocally extends equal rights to an 
Austrian company, and provided a foreign company seeking to 
function in Austria, legally binds itself to abide by the above- 
recited regulations. 

"The greatest uncertainty prevails in the United States of 
America. The common law rule adopted in England is universally 
recognised, foreign corporations, whether private or public, may 
sue and be sued in their corporate names, provided, where they 
are plaintiffs in a suit, they furnish security for the payment of 
costs. But whether a foreign corporation may carry on business 
in the States of the Union without restriction is very doubtful. 
Equally doubtful is the position of a shareholder or stock-holder 
in a foreign country. It appears to be settled law that the company 
has to be sued in the first instance; but admitting a foreign 
company has become insolvent, the question arises whether a 
creditor may pursue his remedy as against a shareholder who hap- 
pens to be residing in a foreign country where the debt has been 
contracted ? The older rule in the States of America was that of 
unlimited liability, and this rule, adopted from the English law, 
could only be set aside by some positive enactment or general 
acts of the legislature, granting to members of joint stock com- 
panies the right of exemption from unlimited liability, but this 
only on condition that the forms prescribed by the legislature be 
observed. A foreign company establishing itself within the limits 
of a State, unless a special convention be arrived at,, would hence 
be placed in a position of a corporate body illegally functioning 
within a State. 

" No convention exists between Great Britain and the United 
States of America regulating the rights of English joint stock 
companies, or American corporations carrying on business within 
the^ United Kingdom, and in the absence of a treaty with that 
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country we are relegated to the uncertainties of international rules 
of law, or to that extremely vague principle called the Comity 
of nations. 

" The remarks relating to English corporations apply with equal 
force to other countries, and unless protected by some special law, 
both the position of a foreign company, and of the members who 
constitute tlie same, are extremely uncertain and unsatisfactory. 

" From the earliest times, both on the grounds of public policy 
and for fiscal reasons, the rights of associations, founded for the 
purpose of insuring the assured against risks of fire and death 
have been greatly restricted. In the early part of this century, 
insurance against fire was compulsory, the German government 
levying the premium by way of a rate on property, and to this 
day foreign insurance companies are regarded by the governments 
of the States of Europe with special jealousy. It will hence be 
necessary to exclude insurance companies from the ordinary 
principles that govern joint stock companies. The rule recognised 
in England and in the United States is that private international 
law allows foreign corporate bodies to be sued and sue in their 
corporate names in courts of law, provided the corporation has 
been duly created by the kws of the country where it was 
constituted (The Dutch West India Company v. Moses, i Str. R., 
p. 6ii : Bank of Australia v. Harding, 9 C. B., p. 661). A 
different view has been, however, entertained by many jurists, 
and in the case of the Bank of Montreal v, Bathume (4 Up. 
Can. Q. B., p. 341), the court held that a corporation cannot 
transact business outside of the country where it has been con- 
stituted. This view is entertained by most of the continental 
legislatures, and in the absence of a convention a foreign company 
is forbidden to function. 

" Grave as the question may be of the capacity of a corporate 
body to carry on business in a foreign State, or to sue or be sued 
before the tribunals of a foreign country, the question of the liability 
of the individual members for the debts of a company contracted 
in foreign States is one of far greater import. The courts of 
England have supported the theory that the limit of liabihty of a 
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shareholder is to be ascertained by the deed or act of incorporation; 
in the cases of the General Steam Navigation Company v, Gaillor, 
(ii M. & W., 877), and Mannders v. Floyd (2 I. & H., 718), this 
rule was acknowledged by our courts. In the United States of 
America and the British Colonies the same principle is in part 
admitted, but in the different continental States of Europe, in the 
absence of a convention, a shareholder of a foreign company, it is 
conceived, may be pursued for the debts of a company of which 
he is a member, at all events to a proportionate extent of his 
holdings. As the system of issuing shares to bearer is on the 
Continent universally prevalent, questions rarely, if ever, arise on 
this point ; but where shares are nominative, and a list of share- 
holders is open to the public, a holder of shares in a company 
owing money in a foreign country may be exposed to vexatious 
proceedings. 

" In view of the difficulties I have pointed out, I thmk that some 
effort ought to be made to establish common rules, internationally 
recognised, regulating the position of a joint stock company in a 
foreign State, qua foreign corporation, and also regulating the 
position of a shareholder. 

" Other questions arise in considering the position of a foreign 
corporate body, such as the transfer of its shares, whether this 
takes place by delivery or deed of transfer ; the liabiUty to be 
wound up, the appointment of a liquidator or of a receiver by a 
foreign tribunal ; the service of the process of a foreign court of 
law ; the liability to income-tax and other taxes ; but I will refrain 
from widening the inquiry, limiting for the present occasion the 
subject to those above named, namely, the rights of a corporate 
body in a foreign country, and the liability of its members 
individually as regards the creditors of the company of which 
they are members." 

Mr. D. D. Field, in referring to the subject touched upon by 
Mr. Jencken, said that it was one of great importance; in the 
United States, especially, inconvenience was felt from the con- 
flict of laws in the different States of the Union : it was a most 
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difficult task to ascertain the law of the State in which a foreign 
joint stock company sought either to carry on business, or to 
enforce a claim, such as a mortgage on real estate. He recol- 
lected Mr. Horace Greely's arrest in Paris as a shareholder of a 
Company having French creditors ; and he concluded by urging 
the Meeting to follow up this question. Dr. Wendt said he 
thought the matter of great importance ; the legal status of a 
Company, and liabiUty of an individual shareholder, were matters 
that afifected a very numerous public. Dr. Syndicus Marcus 
took the same view. Dr. Wendt then moved, and Dr. Marcus 
seconded the following resolution : — 

" That a Committee be appointed by the Executive Council to 
report on the desirability of establishing common Inter- 
national Rules regulating the position of Joint Stock 
Companies, and that it consist of Sir Travers Twiss, 
Mr. Hinde Palmer, M.P., Judge Peabody, Dr. Marcus, 
and Mr. H. D. Jencken." 

This resolution was unanimously carried, and the meeting then 
adjourned. 

Friday, 19 August, 1881. 

On the reassembling of the Conference, Sir Travers Twiss, 
Q.C., D.C.L., F.R.S.; took the Chair. 

The Honorary Secretary then read the Minutes of the previous 
Meeting, which were signed as correct Sir Travers Twiss 
then said that Mr. Richard Lowndes had kindly promised to 
form a Committee in Liverpool on the important question of the 
Laws of Bills of Lading ; he therefore moved that Mr. Richard 
Lowndes, of Liverpool, be appointed Honorary Secretary of the 
local Committee in Liverpool on the International Law of Bills of 
Lading, with directions to form a Committee, and to report to the 
Executive council of the Association." 

In supporting this motion. Dr. Syndicus Marcus said that 
it was very desirable that local Committees should be formed to 
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work up any subject which it was agreed to adopt as a question 
for consideration. The motion was adopted. 

On the questions of Quarantine and Emigration, the following 
resolution, proposed by Judge Peabody, and seconded by Judge 
Field, was unanimously adopted, viz. : — 

"That whereas the laws on the subject of Quarantine, and par- 
ticularly those applicable to the transportation of Emigrants, 
are different in different countries, and in many countries, 
by reason of increase in the amount of emigration, have 
become insufficient and unsuitable for the present condition 
of things, and particularly by reason of the change in 
the mode of transportation from sailing to steam-vessels, 
therefore — 

" Resolved : that inquiry into those laws, with a view to making 
them more in accordance, and as far as practicable making 
them alike in different countries is expedient 

" Resolved : that the subject of those laws be for that purpose 
referred to a Committee to investigate the subject, and 
report at the next meeting of the Association." 

Mr. D. D. Field then moved the following resolution, which 
was seconded by Dr. Magoun, viz, : — 

" That a Committee of five be appointed by the President to 
report to the next Conference of the Association what, in 
their opinion, would be the most effective and practicable 
scheme for the protection of telegraphic sea-cables in time 
of war." 

Mr. Henry Richard, M.P., said he now proposed to submit 
to the Conference a paper which he had prepared on 

" Tke Recent Progress of Arbitration'' 
" The question of arbitration, in lieu of resorting to the arbitra- 
ment of the sword, had, he believed, thoroughly attracted the 
attention of the civilised world, and he hoped that the few words 
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he had to say on this subject might prove acceptable: Mr. 
Richard then read his paper, as follows : — 

"At the Conference held in Brussels, in October, 1873, when 
this Association was founded and formed, the following Reso- 
lution was proposed by the Right Hon. Montague Bernard, 
formerly Professor of International Law in the University of 
Oxford, seconded by Signor Mancini, at present Minister of 
Foreign Affairs in the Kingdom of Italy, and supported by 
Professor Bluntschli, of the University of Heidelberg, Sir 
Travers Twiss, Professor Pierantoni, with others, and unani- 
mously adopted : — 

" * This Conference declares that it regards Arbitration as a 

means essentially just and reasonable, and even obligatory 

on all nations, of terminating international differences 

which cannot be settled by negotiation. It abstains from 

affirming that in all cases, without exception, this mode of 

solution is applicable, but it believes that the exceptions 

are rare, and it is convinced that no difference ought to 

be considered insoluble until after a clear statement of 

complaints and reasonable delay, and the exhaustion of all 

pacific methods of accommodation.* 

" This may be regarded as a general declaration of principle ; 

but at a later sitting of the Conference, in defining the objects 

of the Association, another Resolution was passed, declaring its 

competence to deal with the question of International Law, 

public and private, but adding these words : ' The principal 

object, nevertheless, to be Arbitration as a means of settlement 

of all differences between nations.' 

" In calling attention, therefore, to the subject of Arbitration 
I am acting strictly in harmony with what has been declared to 
be a fundamental principle, as well as the primary object, of the 
Association. 

" Now those who advocate this method of deciding the differ- 
ences of nations have to encounter two objections— first, that it 
is unreasonable, and secondly, that it is impracticable. It may 
seem strange that the former accusation should be laid to their 

N 
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charge. But so it is. Nothing is more common than to hear 
the epithets, * foolish/ 'absurd/ * ridiculous/ applied to their con- 
duct. They may, however, solace themselves with the reflection 
that these are the stereot3rped phrases applied to every innovation 
on the traditional customs of mankind. Our contention, on the 
contrary, is that in this intance at least the folly, the infatuation, 
is on the other side, not on ours. Indeed, we are quite content, 
for the defence of our views, with appealing to no higher principle 
than the reason and common sense of mankind. And in arguing 
with certain classes this may be the safer and more conclusive 
method, for there are men who are inaccessible to any higher 
appeal. If we object to war as the solvent of international diffi- 
culties, on the ground that it is opposed to the sacred authority of 
the Gospel, they will meet us with a smile of disdain as super- 
stitious enthusiasts who cannot be seriously reasoned with. If 
we argue against it by reason of its unspeakable cruelties and 
barbarities, we may be told we are yielding to a mawkish senti- 
mentalism unworthy of a vigorous and manly character. If we 
condemn it on account of its enormous and oppressive costliness, 
that may be set down to a mean and sordid spirit But even with 
such opponents it may be open to us to show that the practice is 
utterly irrational. And is it not so ? Let us consider for a moment 
the question. 

" The Question of Right 

" The questions that rise between nations are always, at least 
professedly, questions of contested right. When Lord John 
Russell, for instance, in 1854, delivered a speech in the House 
of Commons which was virtually a declaration of war against 
Russia^ he ended, amid the enthusiastic plaudits of his audience, 
with this exclamation : * And may God defend the right' The 
Emperor of Russia, when he accepted England's challenge, made 
a still more solemn appeal to heaven for the rightfulness of his 
cause. And this is the case in every war. Each party loudly 
asseverates that it is drawing the sword only in defence of the 
right But how are questions of right to be decided 1 Is it by an 
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appeal to the appliances of brute force, or to reason and justice ? 
If, in civil society, you want to determine which of two contending 
parties is right, how do you set to work ? Do you try to dis- 
cover which is the heaviest physically ; which is the strongest, or 
• the most vigorous and adroit in the use of material weapons ? 
No ; but you enquire into facts ; you collect and collate evidence, 
you listen to argument, you investigate character, you compare 
moral probabihties. But how do the implements and exercises 
of war help you in such a process ? A bayonet has no aptitude 
for the discovery of truth; gunpowder has no quality of moral 
discrimination : a Krupp gun^ or a torpedo^ has no particular rela- 
tion to righteousness. 

** All that these can do, if you use them to the day of doom, is 
to decide, not who is right, but who is the strongest, the most 
skilful, the most wealthy, the most pertinacious. A more con- 
clusive proof of the utter impotence of war to settle questions of 
right cannot be imagined, than is afforded by the fact that it never 
does settle anything. For after the nations have been fighting 
for five, ten, or fifteen years ; after they have lavished their blood 
and treasure in conflict; after they have laid waste the earth, 
after they have carried anguish and desolation into myriads of 
homes, after they have envenomed each other's hearts by hateful 
and malignant passion, they always end by meeting in council, to 
consult and argue, and, by mutual concessions and compromises, 
to make a treaty of peace. And all we ask is, whether it would 
not be wiser, more consonant with reason and common sense, as 
well as with justice, religion and humanity, to begin where they 
are always obliged to end, by meeting in council and making 
concessions and compromises before they have filled the world 
with the havoc and horrors of war. 

" The Question of Pradicability. 

'' The second objection to our proposal is its impracticability. 
We are told that though, no doubt, the method we recommend is 
very desirable, it cannot be done ; that it is a dream of good and 
not very wise men. Our answer is, that it is done. It has been 

N 2 
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done, it is being done, almost every year, and, in my firm con- 
viction, it will be done more and more, as mankind advance in 
enlightenment, civilisation, and morality. We confidently appeal 
to facts in proof of the practicablity of our plan. And this, indeed, 
is the special object of this paper. 

" Arbitration in Practice. — The Anglo-American Mixed Com- 
mission, 

" I do not mean to travel far back in history for my illustra- 
tions, but to restrict them to references to a series of very modem 
instances. I will take, as my point of departure, the date of tlie 
establishment of this Association in 1873. Let me, however, 
premise that I use the word Arbitration, not in its technical, 
but in its broader and more general sense, as including every 
kind of pacific reference, or adjudication, for the settlement of 
international disputes. At the time alluded to, the San Juan 
Arbitration had just been concluded, and the group of questions 
known as the Alabama Case had been happily disposed of, by the 
Tribunal of Geneva. I do not, therefore, include these. But it 
is well known that by the Treaty of Washington, out of which that 
tribunal grew, a second body was appointed to deal with another 
class of cases then in question between the two countries. This 
was the Mixed Commission which was to enquire into all out- 
standing claims made by subjects of Great Britain upon the 
Government of the United States, and vice versa. This Com- 
mission consisted of the Right Hon. Russell Gurney, on the 
part of Great Britain ; the Hon. James S. Eraser, on the part of 
the United States, and His Excellency Count Corti, Minister 
Plenipotentiary of the King of Italy, at Washington. Some of 
those claims were of a sufficiently difficult and dangerous character. 
The total number was 478 on the part of British subjects, and 
19 on the part of American subjects. The Commissioners inves- 
tigated and disposed of them all, and their final award was that 
the Government of the United States should pay to Her Britannic 
Majesty, within twelve months of the award, the sum of 1,929,819 
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dollars, or nearly ;;^40o,ooo, which was a little salve to the pride 
of John Bull for the ;;^3,ooo,ooo he had to pay on the Alabama 
account The Times newspaper, which has not always written 
very favourably of Arbitration, when the issue of that Commission 
became known, wrote thus : — 

" * The success with which this Commission has accomplished 
its task is one of the best testimonies we have yet received to the 
true worth of arbitration. Here were claims, in the aggregate of 
large amount, creating much ill feeling, some of them involving 
delicate points of international law, and each bound up in a mul- 
tiplicity of details, that would have defied the ordinary process of 
diplomatic treatment. In former times we know what would 
have happened with such claims. They would have remained 
unsettled during years of angry discussion and ever growing 
estrangement, and would have powerfully aided to bring about 
one of those wars with which the world was periodically cursed, 
to be finally disposed of, on the return of peace, by a stroke of 
the pen, that would have consigned them to oblivion and many 
of the claimants to poverty. The Anglo-American Commission 
has shown us a better way to deal with matters that, in themselves 
limited and personal, might yet, if neglected, evoke national 
sentiments and passions ; and we have now discovered how justice 
can be meted out to individuals, and a difficulty permanently 
removed without the whole nation being burdened with im- 
measurable consequences.' 

" Delagoa Bay Arbitration, 

^* But I proceed with my enumeration of other cases that 
have occurred since 1873. ^^ 1874 a question that had long 
been in dispute between England and Portugal, as to the posses- 
sion of Delagoa Bay and the surrounding territory, on the East 
Coast of Afirica, was referred to the Arbitration of the President 
of the French Republic. In July, 1875, Marshal MacMahon 
delivered his award, assigning the disputed territory to Portugal, 
and the British Government and nation acquiesced with scarcely 
a murmur. 
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" Switzerland and Italy, 

" Here is another case which occurred about the same time. 
For many years there had been a dispute between Switzerland 
and Italy, on a question of boundary respecting the frontier, 
near Peschiaro. It was just one of the questions that formerly 
would have led to war, for it lias been held among nations, 
as a scrupulous point of honour, not to surrender one inch of 
territory except at the edge of the sword. But the two 
Governments referred their difference to the arbitration of 
the Hon. P. Marsh, the United States Minister at Rome, who, 
after a careful investigation of their rival claims, pronounced 
in favour of Italy, and Switzerland cheerfully accepted the 
decision. 

" Seisian {Persia) Arbitration. 

" But we have now to travel beyond the boundaries of Christen- 
dom for illustrations of the successful application of the same 
principle. A question of disputed boundary between the terri- 
tories of Persia and Afghanistan had for a long time been an 
open sore. * It had been,' says my authority, * the source of 
constant bickering between the Shah of Persia and the Ameer 
OF Cabul, at times leading to actual overt acts. But, by the 
advice of Lord Mayo, when Governor-General of India, two 
British officers, General Goldsmid and General Pollock, under- 
took to mediate between the disputants. After long inquiry, 
and surmounting a good many difficulties, they brought to a 
successful conclusion one of the most important boundary ques- 
tions which the Indian Government has ever had to decide.' 
I am afraid it must be admitted that it left some feeling of 
dissatisfaction in the mind of the Ameer, but it arrested a possible 
war between Persia and Afghanistan. This is known as the 
Seistan Arbitration. 

" China and Japan. 

" But perhaps the most remarkable case, in the years 1874-5, 
was the settlement, by Arbitration, of a most dangerous dispute 
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between China and Japan. It related to the murder of a certain 
Japanese captain, by the Chinese, in the island of Formosa. The 
Japanese Government demanded redress, which was at first re- ^ 
fused by China. This led to an angry correspondence, which 
at length became so embittered, that hostilities on a large scale 
were preparing on both sides. The Japanese troops had already 
taken possession of the island of Formosa. But at this juncture 
Mr. Wade, now Sir Thomas Wade, the British Minister at Pekin, 
stepped in and offered his mediation as arbiter. This was 
accepted, and ultimately the Chinese Government and the 
Japanese Commissioner at Pekin agreed to an arrangement, by 
which China was to pay to Japan 500,000 taels, and the Japanese 
troops were to be withdrawn from Formosa. Lord Derby, who 
was then the Foreign Minister of Great Britain, in acknowledging 
the telegrams from Mr. Wade, announcing this happy issue, 
replied : — ' I have great pleasure in expressing to you the high 
sense entertained by her Majesty's Government of the service which 
you have rendered in thus bringing about a peaceful settlement of 
a dispute which might otherwise have produced results disastrous 
to the countries immediately concerned, and injurious to the 
interests of Great Britain and the other Treaty Powers.' Mr. 
Parkes, now Sir Henry Parkes, our Minister at Japan, wrote 
to Lord Derby that the Mikado, the Emperor of that country, 
sent for him to a special audience in order to express his satis- 
faction at this result, and requested him to convey to Mr. Wade 
his thanks for the timely and effective service' he had rendered. 
The Japanese Minister in London also called upon Lord Derby 
to express officially the thanks of his Government to Mr. Wade. 
* He could assure me,' said Lord Derby, reporting his Excel- 
lency's words, * that the service thus rendered would be gratefully 
remembered by his countrymen.' 

" Ex-President Granfs Asiatic Arbitration, 

" But since the settlement of this question by Mr. Wade, 
another difficulty appears to have arisen between China and 
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Japan relative to the sovereignty of the Islands of Loo-Choo. 
This difference had assumed a very serious and menacing charac- 
ter, when Ex-President Grant, on his journey round the world, 
visited China. When his arrival became known, the Chinese 
Minister (Prince Kung) applied to him to use his good offices to 
mediate between the two countries. A conversation of singular 
interest took place between the two, in the course of which Prince 
Kung said (what must be, I think, heard with pleasure by the 
members of this Association) t-^-* We [in China] have made a 
study of International Law as written by your English and 
American authors, whose text-books are in Chinese. If there be 
any force in the principles of International Law, as recognised by 
your nations, the extinction of the Loo-Choo sovereignty is a 
wrong.' Ex-President Grant pointed out that he was there, not 
in any official, but only in his private capacity, but still he 
added : — * It would afford me the greatest pleasure — I know of 
no pleasure that could be greater — to be the means, by counsel 
or effort of mine, in preserving peace, especially between two 
nations in which I feel so deep an interest as I do in China and 
Japan,' He immediately returned to Tokio, the capital of the 
latter country, had an interview with the Emperor and his 
Minister, and argued with them strongly in favour of a pacific 
settlement of the dispute. He wrote to Prince Kung the result 
of his good offices, and suggested a plan of compromise. The 
issue is thus described in a letter which appeared in the Times of 
December last : — * It is within my knowledge that since the arrival 
of the General in the United States he has been informed by 
a high official in the Japanese service that Prince Kung had 
written a very satisfactory reply to his letter, to the effect that 
the matter was not likely to give the two nations any further 
serious trouble.' In the course of conversation with Prince Kung, 
Ex-President Grant made a very memorable remark: *An 
Arbitration between two nations may not satisfy either party 
at the time, but // satisfies the conscience of mankind; and it 
must commend itself more and more as a means of adjusting 
disputes.' 
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^^ Japan and Peru, 

" Before quitting these remote regions, I must record one other 
case of successful recourse to pacific reference. There arose a 
dispute between Japan and Peru, occasioned by the seizure, in 
1872, of a Peruvian barque engaged in the Coolie trade, and the 
liberation of those found on board. The matter was referred to 
the arbitration of the Emperor of Russia, who gave judgment in 
favour of Japan, which was, I suspect, a decision against slavery 
as well as against war. 

" Spain and the United States, 
" I now come back again to Christendom. In the year 1879 
Spain and the United States of America united to request 
Mr. Albert Klaeer, the Italian Ambassador at Washington, to 
arbitrate between their two Governments in reference to certain 
claims of indemnity put forth by some American citizens in Cuba, 
for injuries alleged by them to have been suflfered during the late 
Civil War in that island. The paper announcing this fact adds 
this remark : — * This is the third time that an Italian Ambassador 
at Washington has been requested to undertake an hohourable 
service of this nature.' 

" Halifax (NiS.) Fishery Commission. 

"Then comes the arbitration of the Halifax (Nova Scotia) 
Fishery Commission between.Great Britain and the United States. 
The Conmiissioners in this case were Sir Alexander Galt, now 
Canadian Agent in London, Mr. Ensign H. Kellog, of the 
United States, and Mr. Maurice Delford, Belgian Minister at 
Washington. The award was given in favour of Great Britain by 
two of the Commissioners, who adjudged the United States to 
pay 5,000,000 dollars, or about a million sterling to the Canadian 
fishermen. Mr. Kellog, the United States Commissioner, dis- 
sented from this finding. It would appear that in the Convention 
which appointed the Commission no provision was made, as was 
the case in one to which I shall refer presently, that the award of 
any two of the Commissioners should bind the parties; and 
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although, as I understand according to the Common Law, such 
an award ought to be imanimous, and the United States might 
have refused to abide by it, yet, infinitely to their honour, rather 
than discredit the principle of Arbitration, they submitted to the 
award and paid the money. 

" Chili and Peru. — Arbitration Declined. 

"Let me refer to one other case, in which the beneficent 
principle we advocate was, unhappily, not applied. The British 
Government, first alone, then in conjunction with the Italian 
Government, offered to arbitrate between Chili and Peru. The 
Government of the United States, I believe more than once, 
made the same offer. But, unhappily, it was declined by both 
parties, and the miserable war, which so long desolated South 
America, went on with aggravated barbarity. It would appear, 
however, that the bitter lesson of that war was not wholly lost on 
Chili, as it was announced some time ago that a Convention had 
been signed between that State and the United States of Columbia, 
to submit to arbitration all questions in dispute between the two 
republics. It was fiirther stipulated in the Convention that all 
the other nations of America should be invited to become parties 
to it, so that in future all their international disputes should be 
settled by arbitration. 

" France and Nicaragua. 

** Another example of the value of International Arbitration 
has just been furnished by the mutual action of the two Republics 
of France and of Nicaragua, In 1874 the Government of 
Nicaragua seized a French ship, the Pharos^ Captain Mare, loaded 
with arms, presumed to be intended for the revolutionary party 
in Nicaragua, but declared by the owner to be only ordinary 
merchandise, and for the open market A Nicaragua Court, 
however, confirmed the action of the local authorities, confiscated 
the ship and cargo, and imprisoned the captain. The French 
Consul then took up the matter, demanded 70,000 francs damages, 
and summoned two French ships of war to his aid. Hereupon 
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the Nicaraguan Govemment proposed a resort to arbitration, and 
named the French Court of Cassation as the umpire. This was 
agreed to by France. Recently the Court has made its award, 
and sentenced the Nicaraguan Govemment to pay the captain 
42,000 francs, with interest This terminates a difficulty which 
otherwise might have been far more costly and troublesome to 
both parties. 

" M. Mandni and Arbitration, 

" There are two operations of a more general character which 
I must not omit in this enumeration. It will be remembered that 
in 1873 Signor Mancini obtained the unanimous assent of the 
Italian Chamber of Deputies to a general motion in favour of 
arbitration. Not content with this, the same distinguished states- 
man, in 1878, seeing that the Govemment was about to negotiate 
or renew Treaties of Commerce and Navigation between Italy 
and other countries, carried a Resolution in the Italian Parliament 
recommending that an Arbitral Clause should be introduced into 
all such treaties the negotiations of which are yet pending, and 
that, to treaties already concluded, an additional protocol be 
appended to the same effect. Signor Mancini is now Secretary 
for Foreign Affairs in the Italian Government, and is, happily, in 
a position to give effect to his own beneficent suggestions. 

" The United States and France. 

" There is another general operation to which I refer with the 
greatest satisfaction, and that is the conclusion of a treaty, between 
the United States of America and the French Republic, to settle 
all outstanding claims on the part of the citizens of either State 
against the other, of which there is, I believe, a considerable 
number. This is to be done by a body of three Commissioners, 
one to be named by the President of the United States, one by 
the French Govemment, and the third by His Majesty the 
Emperor of Brazil One of the articles of this Convention is 
couched in these words : — * The High Contracting Parties hereby 
engage to consider the decision of the Commissioners, or of any 
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two of them, as absolutely final and conclusive, upon each claim 
decided upon by them, and to give full effect to such decisions 
without any objections, evasions, or delay whatever/ 

" TrecUy of Berlin: — Turkey and Greece. 

" Nor must I omit to refer to the settlement of the difficult 
and dangerous question arising out of the Treaty of Berlin, as 
between Turkey and Greece, by the concert of the European 
Powers, who acted really as a kind of Council of Arbitration. 
Mr. Gladstone speaking, a few days ago, at the Lord Mayor's 
dinner in London on this subject, said : * In the case of Greece 
we have witnessed that which I think must fill every mind with 
satisfaction, namely, a large adjustment of territory which has 
been accomplished, I might almost say, without an angry word, 
but certainly without the shedding of one drop of human blood.' 

" Great Britain and Nicaragua, 

" And finally I may refer to a communication which, through 
the kindness of my friend. Sir Charles Dilke, Bart, M.P., 
I have received from the English Foreign Office since I have 
been here, and which is to this effect : * There is reason to believe 
that arbitration has been again successful in a long-standing 
controversy between Her Majesty's Government and the Govern- 
ment of Nicaragua. The points at issue arose under the treaty, 
concluded in i860, between the two Governments, and related to 
the nature of the Sovereignty of Nicaragua over the Mosquito 
Indians and their Government, to the annuity payable by Nica- 
ragua for their benefit, to the freedom of the Port of Greytown, 
and to the British right of intervention. After a long and some- 
what angry correspondence it was agreed to submit the points 
at issue to the arbitration of the Emperor of Austria, who has, 
I beHeve, just deUvered his award,* which is not unfavourable to 
the contention of Her Majesty's Government.' 

♦ The award of the Emperor of Austria was signed on 2 July, i88i, and 
the Papers relating to the arbitration have since been presented to both 
Houses of Parliament. 
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" The Republic of Chili and the Argentine Republic, 

" While this paper is passing through the press, another case 
of successful arbitration is announced. The long-standing dispute 
between the Republic of Chili and the Argentine Republic, on 
the question of their frontier boundary, has been arranged by the 
good offices of the United States Ministers accredited to those 
countries. After a full and minute description of the boundary 
lines agreed upon, it is added : * The waters of the Strait of 
Magellan are for ever neutralised, and its free navigation ensured 
to the flags of all nations ; and the raising on either of its banks 
of fortifications or other military establishments is forbidden.* 

** Other ArbitraHons. 

" I am by no means certain that I have exhausted the list 
I have mentioned only those that have come under my own 
observation There may be others which I have not known, 
or not noticed. For there is this difference between the two 
methods of dealing with international disputes. Arbitration is 
quiet, unostentatious, often transacted so silently, that it attracts 
litde attention from the outer world. But war is loud, noisy, 
demonstrative, dazzling the eyes of men with its sinister glory, 
filling their ears with its violence and clamour, so that everybody 
is obliged to look and listen. The one is like the great and 
strong wind which rent the mountains and broke in pieces the 
rocks. The other is like the still, small voice, far more penetra- 
tive and prevailing, because it is the voice of truth, the voice of 
justice, the voice of God. 

" Encouragement for the Future, — Precedents, 

'* I do not wish to attach more importance to this recital than 
it deserves. But surely there is ground here for encouragement 
and hope. Here are about a dozen instances, within eight years^ 
in which nations have had recourse to arbitration, and in every 
case, so far as I know, with absolute success. It may be said, 
for there is a curious propensity in a certain class of minds to 
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minimise, or to reduce the significance of, these moral conquests 
for humanity, that, after all, the cases I have cited concern only 
minor matters in the relations of States. In the first place, that 
is not quite correct, as a question of fact. Some of them were 
differences of a very grave character, which might easily have 
ripened into formidable quarrels; but whether minor or major, 
no one competently acquainted with history can deny that they 
were such disputes as, in former times, have frequently led to 
desolating and sanguinary wars. Again, we may be told that 
isolated cases of arbitration are of littie value. I say, on the 
contrary, they are of great value. Each case becomes an example 
and a precedent ; and precedents have a tendency to settle into 
law. This, indeed, should be our aim, as Members of this 
Association, to induce nations and governments to give systematic 
consistency to these happy tendencies of the age, to reduce 
arbitration into a recognised and authoritative part of International 
Law. 

" Improved Spirit of Diplomacy. 

" But there is something more than these isolated acts of arbi- 
tration on which we may dwell with some complacency. I hope 
there are signs of an improved temper on the part of nations and 
governments in regard to this question. That is most certainly 
the case in regard at least to one nation and Government I 
refer to the case of the United States; and I refer to it with 
special pleasure in the presence of so many citizens of that great 
Republic. . The three last Presidents have most honourably 
distinguished themselves in this respect I have already referred 
to the service of President Grant as an arbitrator between China 
and Japan. But that is not all I have to say of President Grant. 
On his return to America after his voyage round the world, an 
address was presented to him by the * Pennsylvania Peace 
Society,' and in reply he used these admirable words : ' Though 
I have been trained as a soldier, and have participated in many 
battles, there never was a time when, in my opinion, some way 
could not have ^eeA found of preventing the drawing of the 
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sword. I look forward to an epoch when a court, recognised by 
all nations, will settle international differences instead of keeping 
large standing armies, as they do in Europe.' 

** President Hayes, in his Inaugural Address, used these words : 
— *The policy inaugurated by my honoured predecessor, Presi- 
dent Grant, of submitting to Arbitration grave questions in dis- 
pute between ourselves and foreign Powers, points to a new and 
comparatively the best instrumentality for the preservation of 
peace, and will, I believe, become a beneficent example to be 
pursued in similar emergencies by other nations. If, unhappily, 
questions of difference should, at any time during the period of 
my administration, arise between the United States and any foreign 
Government, it wiU certainly be my disposition and my hope to 
aid in the settlement in the same peaceful and honourable way, 
thus securing to our country the great blessings of peace and 
mutual good offices with all nations of the world.* 

" In the same spirit Mr. Evarts, Secretary of State under Pre- ' 
sident Hayes's Government, in speaking to a deputation from a 
Peace Society which waited upon him, said : — * It is the deliberate 
purpose of this Administration to arbitrate every case of difficulty 
or difference that may arise between this country and any other.' 

" And lastly comes President Garfield, struck down by a felon 
hand at the outset of his official career, but destined I hope — a 
hope in which the millions of Europe join as cordially as the 
millions of America — ^to be spared to render great services* to his 
country and kind. In taking leave of Sir Edward Thornton, so 
long British Ambassador at Washington, he singled out for special 
commendation the valuable aid which that distinguished diplo- 
matist had given in successfully settling serious and possibly bitter 
differences between the two countries by peaceful methods. * The 
zeal and ability,' he added, * with which you strove to engraft the 
principle of International Arbitration upon the Law of Nations 
aided in this good result, and in establishing a beneficent rule for 
the future conduct of all governments.' 

** It is impossible to exaggerate the importance and value of the 
influence which the United States may exercise in this respect over 
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Europe and the world No doubt they are placed in a position of 
great advantage to render this great service to humanity. Free 
from the hereditary rivalries, the sinister jealousies, and the evil 
traditions that have struck their roots so deeply into the soil of the 
old world, they are at liberty to follow the dictates of reason and 
sound policy and justice. But by stedfastly adhering in their in- 
tercourse with other nations to the principles enunciated by the 
three Presidents whose words I have cited, they will give an 
example, the beneficent results of which to themselves will become 
so conspicuously clear that it cannot fail to arrest the attention of 
other States. As President Grant intimates, they will be able to 
dispense with, and are in fact dispensing with, those enormous 
armaments which European countries imagine themselves bound 
to maintain in order to enforce the wager of battle, which they are 
always anticipating as the only means to which they can trust of 
adjusting their quarrels. 

^^Anticipating Arbitral Clauses in Treaties, 

" And surely the conviction will gradually dawn upon the minds 
of European Statesmen that by clinging to the old system of armed 
and mutual menace as the only condition on which the nations 
can live side by side, they are very heavily weighting their own 
people in the race, not only of civilisation and humanity, but of 
national progress and prosperity. One obvious method by which 
the Government of the United States can help on this great 
reform is by proposing (which I believe they are prepared to do) 
to enter into Treaties with the great Governments of Europe, 
binding the parties beforehand^ whenever any differences arise 
between them, to refer those diflferences to Arbitration. If this 
arrangement should prove successful, as it could hardly fail to do, 
the Governments of Europe may be tempted to follow their 
example in their relation to each other, and thus the foundation 
might gradually be laid for a Court of Nations, which might 
become the great Tribunal of Humanity." 

Perhaps this paper ought not to be concluded without reference 
to the motions made and carried in various Legislatures in favour 



Digitized by VjOOQ IC 



( 193 ) 

of Arbitration. The first was carried in the British House of 
Commons, on the motion of myself, on July 8, 1873. The 
second in the Italian Chamber of Deputies, by Signor Mancini, 
on November 24, 1873. The third in the House of Repre- 
sentatives of the United States, on June 17, 1874, by the Hon. 
Mr. Woodford, and subsequently in the Senate of the United 
States. The fourth in the States-General of the Netherlands, by 
M. VAN EcK, on November 27, 1874. The fifth in the Chamber 
of Deputies, Belgium, by M. Couvreur, on January 19, 1875^ 
and on February 16, 1875, ^Y ^^® Senate or Upper Chamber of 
Belgium. The sixth in the Second Chamber of the Swedish Diet, 
by Mr. Jonas Jonassen, March 21, 1874. 

Mr. D. D. Field then addressed the meeting, and said that he 
was greatly pleased to notice that effective progress had been 
made in accepting the fundamental principle advocated by Mr. 
Henry Richard, to resort to arbitration in lieu of war, that 
terrible exponent of violence and cause of misery to the human 
race ; he (Mr. D. D. Field) felt convinced that every effort by 
the American people would be made to lend strength to the 
movement inaugurated in a great measure by the Peace Society, 
and he hoped the time would come when a clause providing for 
international arbitration would be inserted in all treaties. 

Dr. Wendt, of London, said : 

"That no one could more heartily than he reciprocate the 
sentiments expressed by Mr. Richard in his valuable and highly 
interesting paper, as to the desirability of the adoption of some 
international agreement by which war could be avoided, even 
when direct negotiations for the purpose of adjusting differences 
among nations apparently failed to do so ; but what means had 
been proposed to realise that object ? Clearly nothing else had 
been or could be suggested between independent nations, which 
in conformity with the principles of International Law bore the 
character of complete equality, than treaty engagements, by 
which they bound themselves that, should unfortunately such 
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differences anse, the sword should not be drawn^ but submission 
should be made to the decision of such Arbitrator, or Court of 
Arbitration, as the high contracting parties might in the Treaty 
have thought fit to name. 

" Now the matter is of great importance, and in no ordinary 
d^ree merits the attention of the members of this Association, 
but before coming to a decision it may be well to inquire, whether 
any and what precedents there are of the fulfilment of any such 
treaty engagements. Certainly we have within the last decade 
the settlement of what is called the Alabama question, and the 
world in general cannot be too grateful to the Governments of 
Great Britain and of the United States of America, that so glorious 
a precedent has been registered in the annals of International 
Law and Diplomacy. 

" But it must not be lost sight of that there are many cases in 
which similar treaty engagements have been violated, and if he re- 
ferred to one in particular, it was not only because he (Dr. Wendt) 
had cognizance of it in an official capacity, but mainly because 
the minuteness with which the clause of the Treaty to which he 
referred was drawn up, showed the original bond fide intention of 
the contracting parties, that if they should unfortunately disagree, 
their respective subjects should suffer the least possible detriment 
In spite of this, the very reverse took place. 

"The case he drew attention to was this. In the spring of 
1848, the Duchies of Schleswig and Holstein first attempted to 
obtain by force their separation from Denmark, and hostilities 
between that power and Prussia were the consequence. In the 
Treaty of Commerce and Navigation which had been concluded 
between Denmark and Prussia at Copenhagen on the 17th of 
June, 18 1 8, and was then in force, the xxviii. Article* stipulated 

* According to Martens and Cussy, Recudl, &c., tome iii. page 585, this 
Article runs thus : " Si malgr^ les sentiments sinc^res et les efforts mutuels 
des hautes parties contractantes de maintenir la paix entre dies, il survenait 
malbeurensement (ce qu'4 Dieu ne plaise) quelque rupture ou m$me une 
guerre ouverte entre elles, leurs sujets respectifs, qui se tronveront red- 
proquement dans les ^tats de Tune ou de Tautre puissance, n'en seront pas 
moins ste dans leurs personnes et leurs proprietes. lis auront une annee de 
temps pour liquider leurs affaires et pour retirer leurs biens et effets, en quoi 
ils jouiront d*une enti^re liberty, et il leur sera pr6t^ tout secours et toute pro- 



Digitized by VjOOQ IC 



( 195 ) 

that under such circumstances their respective subjects, and all 
property belonging to them, should be secure in the other country ; 
and that for a whole year after the commencement of hostilities, 
liberty should be mutually granted to their respective subjects to 
^ liquidate their aflfairs, and that after the end of such year they 
should be provided with passports to enable them to return un- 
molested to their respective fatherland with their famiUes, their 
goods and effects, their merchandise and their vessels. 

"But what took place? In spite of these minute treaty 
stipulations, and within a week of the Danish declaration of war, 
embargo was laid on all Prussian vessels, and on all goods be- 
longing to Prussian subjects happening to be in Danish ports, and 
all vessels under the Prussian flag passing Elsinore, or coming 
within reach of Danish cruisers, were taken and condemned as 
lawful prizes, as well as all Prussian ports were declared in a 
state of blockade. 

** Again, It was hardly necessary to point out what happened 
in 1870; when France declared war against Prussia without 
making any efifort to have recourse to the good offices of a 
friendly power as agreed upon at Paris on the 14th of April, 1856, 
in the 23rd Protocol 

''How in the face of such proceedings the members of the 
Association could expect that means could be devised to put a 
stop to all war by treaty engagements, he, though with sincere 
regret, failed to see."* 

Mr. Frebland did not wish to reopen painful questions but, as 
Dr. Wendt had referred to a violation of treaty engagements by 
Denmark in 1848, he would refer to a far more recent and very 
flagrant violation, as against a State much weaker than itself, of a 
treaty engagement entered into by Prussia with Austria in 1866. 
By the 5th Article of the Treaty of Prague the inhabitants of 
North Schleswig were to be at liberty to vote whether they would 



tection. La justice leur sera administr^e comme avant la guerre, et Tannee 
^tant ^ul^e, on leur foumira les passe-ports n^cessaires pour s*en retoumer 
s^lrement et libremcnt en leur patrie avec leur famille, leur$ biens et effets, 
marchandises et vaisseaux," 

O 2 



Digitized by VjOOQ IC 



( 196 ) 

remain under Denmark or under Prussia, but to this article no 
effect has ever been given ; whereupon Dr. Wendt rejoined that, 
as in the comity of nations one of the first principles was that 
every independent commonwealth was on terms of perfect equality 
so far as treaty engagements were concerned, he failed to see 
how his argument could be aflfected by Mr. Freeland*s reference 
to quite a different subject 

Mr. Stuart Lane, of the Japanese Legation, London, then 
said that he regretted that he could not entirely agree with the 
conclusions of Mr. Henry Richard. The Association should 
not be led away by sentiment, and any resolutions should be 
practical in their nature. Every one wished that arbitration should 
entirely replace war, but he believed this could not at present be 
anticipated. With individuals there were cases which could not 
be submitted to arbitration. Who would condescend to discuss a 
friendly settlement as to an outrage on his wife or family? So 
also with nations. While questions involving money like the 
Alabama matter might well be arbitrated about, there were many 
instances where this course would be impracticable, where the real 
points at isstie were not those put forward as the casus belli, but had 
deeper and more vital foundations. He thought the eloquent and 
philanthropic speaker would have been more convincing if, instead 
of referring solely to cases in which friendly settlements had been 
successfully made, he had endeavoured to show that recent wars 
might have been prevented by the means he advocated. Would 
the Northern and Southern States of America have submitted the 
question of their separation to any arbitrator ? would Germany 
and France have referred their dispute ? or Russia and Turkey ? 
If a barbarous Power made claims which might involve the transfer 
to it of the subjects of a civilised country, could the latter face the 
possibility of an adverse decision ? He thought the speaker had not 
laid sufficient stress on the use of mediation, which might succeed 
where arbitration was out of place. On the whole he trusted that 
any resolution of the Congress, while recognising the propriety of 
w»iug arbiu.4.-Qj^ when possible in international disputes, would 
not express the . -j^viction that such a course could be universally 
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adopted. As the interests of nations became more identical, and 
the passions of greed and ambition died out, wars would become 
less frequent and arbitration more generally possible. 

Sir Travers Twiss pointed out that in almost all treaties of 
commerce a clause was now introduced providing for arbitration 
in all cases of difficulty arising under such treaties, 

Mr. H. W. Freeland, in referring to the remarks of previous 
speakers, while thanking Mr. Richard for his practical and useful 
summary of the history of arbitration, paid an energetic tribute to 
the services rendered by Mr. Richard and by his journal, " The 
Herald of Peace," to the great cause of peace and goodwill, as 
contradistinguished from war and discord, among the nations of 
the earth. 

Mr. HiNDE Palmer, Q.C, M.P., suggested that if any dispute 
arose upon any clause of a treaty, as to the construction and 
meaning of that clause, such dispute might be very properly 
referred to arbitration. 

Dr. Marcus said that he, speaking as a German and in the 
interests of humanity, certainly should vote in favour of arbitra- 
tion; but he could not conceal that the practical difficulties 
appeared to him all but insurmountable. Setting aside questions 
involving pecuniary interests, matters that touched upon vital 
interests, he thought, could hardly be solved by a reference to 
arbitratioiL The insuperable difficulties put by Mr. Lane and 
Dr. Wendt barred the way to the realisation of a plan to effectually 
prevent war. 

Dr. VAN Hamel, of Amsterdam, thought that the views enter- 
tained by Dr. Marcus carried weight How, he asked, were such 
points as put by the former speakers to be met ? He sincerely 
wished arbitration to the fullest extent success, but how was this 
success to be attained ? 

After a lengthy discussion on the wording of a resolution, the 
following was adopted, viz. : — 

" That this Conference observes with great satisfaction the 
increasing frequency with which the nations of the world 
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have recourse to arbitration for the settlement of their dis- 
putes ; but while rejoicing over each separate instance of 
the application of this principle, it earnestly hopes that the 
time is not far distant when all civilised governments will 
unite to make arbitration a permanent and authoritative part 
of the Law of Nations. And it is highly desirable, in the 
judgment of this Conference, that in all International Con- 
ventions there should be inserted an article /r<7wV//«^ that 
if any dispute should arise between the contracting parties 
under the treaty^ the settlement of the dispute should be 
referred to arbitration." 

A paper was then contributed by Mr. Cornelius Walford, 
barrister-at-law, London, on 

A Review of the Early Laws regulating the privileges of Foreign 
Merchants Trading to England, 

" The laws of England regarding the privileges to be accorded 
to foreign merchants trading thither have been sometimes pro- 
gressive and at other times reactionary. In the time of Alfred 
(9th century) it was provided that alien merchants should come 
only to the * four fairs,' and should not remain in England more 
than forty days. King Ethelred II. (end of loth and beginning 
of nth century) enacted that the ships of merchants^ or of enemies 
from the high seas coming with goods into any port should he at 
peace: and that if they were cast on shore by the waves on the 
estate of any nobleman, he was to receive them in peace, and 
protect them and their goods to the utmost of his power. 

" The admission and protection of merchants in the realm in 
lime of war is of considerable antiquity ; it was granted to them 
in common with the clergy and the husbandmen — commerce 
being deemed an act of peace. At a later period merchant 
strangers who were found in any country after the commencement 
of war, might be treated as open enemies. But see 12 15 and 
1328. 

" 1 15 6. — Macpherson was of the opinion, after an examination 
of the trading of the chief commercial ports of Great Britain at 
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this date, * that the foreign trade was almost entirely conducted 
by foreign merchants;' indeed, he declared it to be 'evidently' 
so. See 1302-3. 

" 1203. — The English King John addressed a letter to the 
merchants of Cologne^ requesting their good offices in support of 
his nephew Otho's pretensions to the Imperial Crown ; and he 
offered them the freedom of resorting to his dominions with their 
merchandise, on paying the ordinary dues paid by their ancestors. 

^^ Note, This city of Cologne^ originally the capital of a German 
tribe called the Ari Ubii, was made a Roman colony by Agrippina^ 
the wife of the Emperor Claudius, during the early half of the 
first century in the Christian Era. 

" 1 215. — The demand of the Barons upon King John embodied 
the following : * That merchants shall have safety to go and come, 
buy and sell, without any evil toUs, but by antient and honest 
customs.' In the completed Magna Carter the actual grant took 
the following shape : 

" All merchants shall have safety and security in coming into 
England and going out of England, and in stapng and in travel- 
ling through England, as well by land as by water, to buy and 
sell without any unjust exactions, according to ancient and right 
customs, excepting in the time of war, and if they be of a country 
at war against us : and if such are found in our land at the 
beginning of a war, they shall be apprehended without injury of 
their bodies and goods, until it be known to us, or to our Chief 
Justiciary, how the merchants of our country are treated who are 
found in the country at war against us ; and if ours be in safety 
there, the others shall be in safety in our land. 

" The doctrine of reciprocity was here inculcated. 

"12 16. — ^The first great Charter of Henry III. granted this 
year contained the same clause regarding merchants as the Magna 
Carter^ with the exception of these important words : * All 
merchants, unless they have before been publicly prohibited^ and 
thence the same as in the preceding year. There is no other 
variation in any of the reenactments of the charter by later kings. 

" The commercial privileges secured to foreign merchants by 
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this Charter are seven: (i) To come into England; (2) To 
depart thereout; (3) To remain; (4) To travel by land or 
water; (5) To buy and sell ; (6) To be free of evil tolls; (7) To 
enjoy the ancient customs. These latter were of decided import- 
ance. They imply privileges not common to ordinary persons. 
Customs are liberties enjoyed by ancient usage, which in its legal 
sense signifies a law not written, but established by long use and 
the consent of ancestry, 

** The protection from * evil tolls ' was also a matter of great 
consequence. It was to be regarded as a security from paying so 
laige a custom or imposition upon any goods that the fair profit 
is lost therein, and the trade thereby prevented. The original ' 
term expressive of this is Mala Tolneta, the word toll or tolt being 
derived from the Saxon Tolnetum^ or Theoionium, which signifies 
a payment in markets, towns, and fairs, for goods and cattle 
bought and sold. It also stands for any manner of custom, 
subsidy, imposition, or sum of money taken of the buyer for the 
importing or exporting of any wares ; and it may be assumed that 
the words in Magna Carter were used in their evident sense. 
The compound word MaJa4olneta^ which appears in the original 
text, signifies bad or evil tolls, or unjust exactions In the later 
statutes it is rendered into French by the ancient term Maletcut 
Vide R. Thomson's Notes on the Great CharterSy 1829. 

" 1220. — ^The merchants of Cologne — ^it is assumed in conse- 
quence of the invitation of King John in 1203 — established 
themselves as a trading community in London this year, with 
a hall or factory which afterwards became known as the Gildhalla 
Teutonkorum^ and for which they paid a rent or royalty of 
30 marks per annum to the king. Merchants from o^er German 
cities afterwards joined, and so a considerable proportion of the 
trade of the North of Europe became concentrated at the site of 
the German Guildhall, which was located near the king's * stiliard,' 
i.e., weighing-house at London Bridge ; and eventually this com- 
munity became known as the merchants of the stiliard, or * steel- 
yard ' as it was in ignorance afterwards written. 

" On the formation of the HanseaHc League^ at a later period, 
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this community, already established in London, engaged in the 
trade of which the Hanse Towns desired to secure the monopoly, 
became its agents or factors in London^ with branches at Lynn 
and in Boston. 

** The history of the Hanseatic League, as a powerful trading 
confederation, I have already traced in a previous paper. [See 
Transactions of the Convention held in London in 1879.] ^^^ 
there is still some obscurity as to when direct communication 
with the League was established in London. 

"1235. — ^The English king, Henry IIL, exempted the merchants 
of Cologne from all customs and demands upon their merchandise 
brought into, and, I assume, carried out of England. Moreover, 
permission was given to them to attend all Fairs, then the great 
'centres of commercial dealings, in all parts of England. They 
were also at liberty to buy and to sell in the City, subject always 
to the control established by the customs of the City. 

" 1256. — Henry III. of England, by charter to the burgesses 
of St. Omer, in Flanders, promised that they and their property 
should be exempted from arrest for any debts for which they, or 
some of their countrymen, were not principal debtors or sureties; 
that their property in the hands of their servants should not be 
seized for any transgressions of those servants ; and that any of 
them who should die in his dominions should have a right to 
leave his property by will, and the heir [legatee] should not be 
obstructed in taking possession of it (Fo^dera, v. iv. p. 555). 

" This charter merits attention, quite irrespective of the magni- 
tude of the commerce with St Omer, as the earliest known 
relaxation of the law, or custom, which made every foreigner 
answerable for the debts, and even crimes, of all other foreigners ; 
and made the whole property of every stranger at his death the 
prey of the king, or lord of the soil, on which he died : a most 
unjust prerogative, which continued to disgrace the laws of 
France in particular from the age of Charlemagne down to our 
own times. (Macpherson, v. i. p. 407); see 1301 and 1306. 

" 1275. — A mandate was issued by Edward L, obliging all 
foreign merchants to sell their goods within forty days after their 
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arrival [Haklu)rt, v. i., p. 133]. This order put the foreign sellers 
entirely at the mercy of the buyers, unless when the demand 
happened to be so great as to prevent the latter from combining 
to abstain from purchasing till the term allowed to the importers 
was almost expired. Indeed^ the frequent inconsistent orders for 
the encouragement and discouragement of foreign merchants trading 
to England must have been excessively perplexing^ and have very 
much cramped the trade^ which was exposed to such caprices and 
uncertainties, ( Vide Macpherson*s Commerce^ v. i. p. 428.) 

" 1285.— The first Statute of Merchants (13 Edw. I.) enacted 
in England takes its rise from this year. The Parliament (which 
met at Acton-Bumell) considering that there was no law whereby 
merchants might recover debts from those to whom they entrusted 
their property, and that for want of such a law many merchants' 
were impoverished, and many foreign merchants desisted from 
trading to England, proceeded to enact this measure. It directed 
that the buyer should appear before the Mayor of London, York, 
or Bristol, to acknowledge the debt and day of payment, which 
should be registered ; and that the debtor should put his seal to 
a bill drawn by the mayor's clerk, who should also affix the king's 
seal lodged with him for that purpose. If the debtor neglected 
to make payment when due, the mayor, upon the creditor pro- 
ducing his bill, was directed to order a sale of the debtor's 
chattels, or burgages devisable, to the extent of the debt, if they 
were within his jurisdiction, and to deliver the money without 
delay to the creditor. If the property of the debtor was not 
within the mayor's jurisdiction, he was to send the recognizances 
to the chancellor, who was to issue a writ, desiring the sheriflf in 
whose jurisdiction the property was, to do what the mayor should 
otherwise have done. If the debtor possessed no property, he 
was to be imprisoned and fed with bread and water, till he or his 
friends should satisfy the creditor. (Act 11 Edw. I.) ; see 1353. 

" 1297. — Edward of England entered into an alliance with 
Guy, Earl of Flanders, against France, and as a consequence the 
latter obtained a very favourable commercial treaty, whereby his 
subjects were permitted to carry wool and other merchandise 
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from the king's then dominions of England, Ireland, Scotland and 
Wales, as freely as the Lombard or even English merchants. 

" 1301. — In illustration of the early custom of holding foreigners 
living or trading in England responsible for the offences and 
crimes of .other foreigners, the following instance may be given. 
This year a person belonging to the house of the Spini, of Flo- 
rence, was killed in a squabble with some other people belonging 
to the same house in England, and the guilty person having 
absconded, the officers of justice seized the bodies and goods of 
other persons belonging to the company, and also (luckily for the 
merchants), a sum of money collected by them in Ireland for the 
PopCy and some merchandise purchased on his account He (the 
Pope) immediately sent a Bull to England requiring the liberation 
of the people and property arrested. {Fxdera^ v. ii. p. 891.) 
See 1306. 

" By an early custom of London, merchants giving reference 
for strangers, who purchased goods on the credit of such references, 
were held liable to pay for the goods so obtained So on the 
Custom of Merchants, two persons of the same nationality being 
found in arrear, the entire amount might be charged to one of 
them. This is stated on the authority of Lex Mercatoria, 69. 

" I confess there always appears to me some obscurity about 
these early customs. No doubt they require to be interpreted in 
the light of the ordinary usages of trade at the period. 

" 1302. — ^The English King Edward I. gave the wine merchants 
of his Duchy of Aquitaine a charter licensing them to import 
wines and other merchandise into all his dominions, and to sell 
them in wholesale in the cities, burghs, and market-towns, either 
to natives or foreigners. He exempted them from the ancient 
prise of two tuns of wine out of every ship, and promised that no 
part of their wine, or other goods, should be taken for his use 
without being paid for at the fair price paid by others. He also 
ordained that all wine should be guaged in the tun, and the 
deficiency allowed for, or the excess paid for. The wine mer- 
chants, in consideration of these privileges, which the King declared 
should be perpetual [this charter was confirmed by Henrys IV. 
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and v.], consented to pay an additional duty of 2s, upon every 
tun of wine ; and this duty, together with some new regulations 
in their charter respecting their trade, the recovery of their debts, 
&c., were very soon after extended to all foreign merchants. See 
charter of 1303. 

" J^S^S' — Upon the granting of the privileges last named to 
the merchants of Aquitaine, the other foreign merchants residing 
in England sought to obtain a charter wherein their privileges 
should be defined. The King accordingly gave a general charter 
to all foreign merchants domiciled in his realm, whereof the fol- 
lowing is the substance : — 

" The King being desirous that the merchants of Germany, 
France, Spain, Portugal, Navarre, Lombardy, Tuscany, Provence, 
Catalonia, Aquitaine, Toulouse, Queray, Flanders, Brabant, and 
all other Foreign countries, resorting to his dominions, may enjoy 
tranquillity and ample security, establishes the following regula- 
tions, to be observed by himself and his heirs for ever : — 

" All foreign merchants may come safely into England and our 
other dominions with all kinds of merchandise, free from any 
demands for murage [a duty for upholding the walls of towns] ; 
pontage [a duty for "making or repairing bridges], oxpovage [a duty 
for paving the streets]. They may sell by wholesale only, to 
our subjects, and also to foreigners in all the cities, burghs, and 
market-towns of our dominions ; and they may retail spices and 
the wares called mercery as formerly. After paying the due 
customs, they may export to any country not at war with us, what- 
ever they bring into our dominions, or purchase in them except 
wine, which must not be carried out of our dominions without our 
special licence. They may reside, and keep their goods in any 
of our cities, burghs, and towns, as they shall agree with the 
owners of the houses. Every contract for merchandise shall be 
firm and stable, after the earnest-penny is given and accepted by 
the contracting parties : but if any dispute shall arise, it shall be 
determined by the customs of the fair or town where the contract 
was made. 

"We promise that we will make no prise, or arrest or detention 
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on account of prise, upon their merchandise or goods, upon 
any occasion, against their will, without first paying the price 
which they might get fi*om others ; and that no price or valuation 
shall be set upon their goods by us. We order that all bailiffs and 
officers of fairs, cities, burghs, and market-towns, on hearing the 
complaint of the merchants, shall do justice without delay, accord- 
ing to the merchant law ; and in case of delay, even though the 
merchant recover his damage, we will punish the bailiff or officer : 
and this we grant, that speedy justice may be done to strangers. 

" In all pleas between a merchant and any other person what- 
ever, except in cases of capital crimes, one half of the jury shall 
consist of the men of the place, and the other half of foreign mer- 
chants, if so many can be found in the place. 

" We ordain that one weight shall be kept in every fair and 
town : that the weigher ^hall show the buyer and seller that the 
beam and scales are fair, and that there shall be only one weight 
and measure in our dominions, and that they be stamped with our 
standard mark. 

"A faithful and prudent man, residing in London, shall be 
appointed justiciary for the foreign merchants, before whdm they 
shall plead specially, and recover their [debts speedily, according 
to the merchant law, if the Mayor and Sheriffs neglect or delay 
their causes. 

" In consideration of these liberties, and the remission of prisage, 
the merchants agreed to the payment of a higher scale of duties on 
their wares, therein set forth. 

" Foreign merchants might sell wool to other foreign merchants 
within the King's dominions without paying any duty \ and after 
they had paid customs for their goods in one part of the dominions, 
they were not to be liable to pay it in any other. * Henceforth 
no reaction, prise, loan, or burthen of any kind, shall ever be 
imposed upon the merchants or their goods ' {Foedera, v. iv. p. 361 
and V. ix. p. 72). 

" 1306. — Several foreign merchants were called before the 
Council of Edward I., who inquired how many merchants of each 
CompaiJy were in England, and ordered them to give an account 
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of all the money and goods they possessed, and to give security 
that none of them should leave the kingdom, or export anything, 
without the King's special licence. Next day, not being able to 
find security, they were all committed to the Tower, from which 
they were afterwards liberated on becoming sureties for each 
other. (Madox*s Jlist Exch. c. 22, s. 7.) 

** 1307, — ^A sum of money having been collected in England for 
the Pope, the King ordered that it should be given to merchants 
within the kingdom for Bills of Exchange, to be remitted to the 
Pope (*per viam cambii dicto domino summo pontifici destinare')^ 
because he would allow no coined money nor bullion to be carried 
out of the kingdom on any account {Fosdera, v. ii. p. 1042.) 

"It presumably did not occur to this august monarch that, 
while the process took no coin out of this kingdom, it prevented a 
corresponding sum from coming in, and hence that the effect 
was almost precisely the same as sending out the casL 

" The privileges claimed by the Lombards in many countries of 
Europe, in their reputed capacity of the * Pope's money-changers,* 
would afford a most interesting subject of inquiry. (See 1390.) 

" 1308. — Edward II. having married a daughter of the King of 
France, granted permission to the merchants of that kingdom to 
come to England with money and merchandise, and after trans- 
acting their business, to return with their goods, horses, and even 
money — ^notwithstanding his Father's law against carrying money 
or bullion out of the kingdom. 

" On a complaint of the merchants of Brabant, trading to Eng- 
land, the King issued * an order to do them justice in all their 
proper claims.* 

"During this same year also some Castilian pirates, under 
Portuguese colours, had taken several English vessels, whereupon 
the commercial harmony which had subsisted for some time 
between the merchants of England and Portugal, was interrupted, 
till the affair was explained by a letter from the King of Portugal, 
who also requested letters of safe conduct for the merchants of his 
kingdom to trade in the dominions of King Edward^ which were 
granted (Oct 3) on condition that they should trade fairly, pay 
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the usual customs, and give obedience to the laws of the land 
while residing in it {Fcsderay v. iiL p. 107.) 

" 13 13, — It was during this year that Edward II., at the request 
of his sister, the Countess Dowager of Holland, granted, with 
great formality, to the burgesses and merchants of Dort [Dord- 
recht], the then capital of Holland, an exemption, during the life 
of the countess, for themselves and their property from being 
arrested on account of any debt or crime, unless th^ themselves^ 
or some person of their community ^ were principal debtors ^ or sureties^ 
or charged c^ guilty^ on condition that they should carry on fair 
trade and pay due customs. And that so great an indulgence 
might not be abused, they were required to bring an indenture 
(or manifest) of their cargoes, with the value appraised by mer- 
chants of character and the magistrates of the City, and also by 
the procurator of the countess and her then husband, the Earl of 
Hereford and Essex, and sealed with the seal of the City and 
that of the earl and countess. {Foedera^ v. iiL p. 458.) 

" Note, — ^A similar indulgence was granted to the factors and 
servants of the Bishop of Nidaros (Drontheim) in Norway, when 
he became a merchant, and engaged in the trade to England in 
the year 1316. 

" 1328.— By the StcUute of Northampton (2 Edw. IIL) it was 
enacted : 

'' IX. Item, It is enacted that the staples beyond the sea and 
on this side, ordauied by kings in times past, and the pains 
thereupon provided, shall cease; and that all merchant strangers 
and privy may go and come with their merchandises into England, 
after the tenor of the Great Charter; and that writs thereupon 
shall be sent to all sheriffs of England, and to mayors and bailiffs 
of good towns, where need shall require. 

" 1329. — ^As an instance of the growing influence of foreigners 
in England, and perhaps as indicating a new mode of employing 
money adopted by the Italian republics, the whole of the Customs 
receipts of England were farmed to the merchants of the Company 
of the ' Bardi * of Florence for the rent of ;^'2o per day. This, if 
Sundays were excluded, was only JQ6260 per annum. The 
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' Customs* for the year 1282 had reached ;^84ii ! But ^uery, 
was there not a payment down, or some other equivalent induce- 
ment? 

" In the following year (1330) the rent was increased to 
1000 marks each month, or ;^8ooo per annum. (Macph. Hisf. of 
Com,, V. i. p. 503.) 

" 1 33 1. — It appears to have been an early custom of London 
that merchant strangers who came to sell their wares should not 
keep houses, but sojourn with citizens; nor were they to sell 
goods by retail. In a petition from the butchers of Stokkes 
Market (London) to the king this year there occurs the following 
passage : * And further, that no foreigner sell his wares there by 
retail, any more than other foreigners do in other trades in the 
City.' And in a charter granted to the City by this same king 
(Edw. III.) at a later period, it is provided that merchant 
strangers were to lodge and board in the City, and sell their 
goods in gross. See 1376. 

" 1332. — ^There had been for several years dissensions between 
the people of England and the foreign merchants, and the latter 
had to a very great extent withdrawn from the kingdom. The 
King (Edw. III.) now endeavoured to remove their apprehensions 
by promulgating a confirmation of the Charter given by his 
grandfather in 1303 (which I have fully set out), and added an 
assurance that they should not be subjected to any undue prises, 
exactions or arrests ; and that nothing should be taken fi-om them 
for his use without their consent. {Foedera, v. iv. p. 516.) 

"1333-— The English King was again at war with Scotland 
with a view to its conquest. Many foreign merchants became 
alarmed lest their vessels should be arrested and their goods 
confiscated : hence they desisted from trading with England. It 
was therefore proclaimed, by royal order, that foreign merchants 
should not be abridged of any of their privileges because of the 
war. 

" i33S« — The occasion of the meeting of the Parliament at 
York was rendered memorable by loud complaints against towns 
which had excluded merchant strangers, or restricted dealings in 
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the commodities they imported. The complaints were so em- 
phatic, that I reproduce them as recorded : 

** * Whereas before this time in many Parliaments, and now at this present 
Parliament summoned at York on the morrow after the Ascension, in the 
ninth year of the Reign of King Edward the Third after the Conquest, it was 
showed to our said Lord the King, by the Knights of the Shires, Citizens of 
the Cities, and Burgesses of the Broughs w** come for the Governors of the 
s* Shires, Cities, and Boroughs, that in divers Cities, Boroughs, and other 
places of his realm, great Duress and grievous Damage have been done to 
him and his people by some people of Cities, Boroughs, Ports of the Sea, and 
other places of the said Realm, wA in long time past have not suffered nor yet 
will suffer Merchant Strangers^ nor other, w*" do carry and bring in by Sea or 
Land, Wines, Aver de pois, and other Livings and Victuals, with divers 
other things to be sold, necessary and profitable for the King, his Prelates, 
Earls, Barons, and other Noblemen, and the Commons of this Realm, to sell 
or deliver such Wines, Livings, Victuals, nor other things to any other than 
themselves of the Cities, Boroughs, Ports of the Sea or other places where such 
Wines, Livings, Victuals, and other thing^s to be sold, shall be brought or 
carried (2) by reason whereof such stuff afores* is sold to the King and to his 
people in the hands of the said Citizens, Burgesses and other people. Denizens, 
more dear than they shd be, if such merchant strangers and others w*^ bring 
such things into the Realm, might freely sell them to whom they would, to 
the g^eat damage of our Lord the King and of his Prelates, Earls, Barons 
and other nobles of this Realm, and grievous oppression of his Commons ; 
(3) whereupon the s* Knights, Citizens and Burgesses, for them and the 
Commons, desired our said Lord the King in his s* Parliament, by their 
Petition, that for the profit and commodity of his Prelates, Earls, Barons, 
and other nobles of his Realm, it may please him without further delay, upon 
the s* Grievances and Outrage to provide Remedy.* 

" Here was something amounting to a national movement in 
favour of foreigner traders, as against combinations of domestic 
traders ; hence a wide and decisive remedy was demanded, and 
awarded in the shape of the following enactment, 9 Edw. III. 
Stat. I, c. I : 'Merchant strangers may buy and sell within this 
Realm without Disturbance.' 

** * Our Lord the King, desiring the profit of his people . . . hath ordained 
and established. That all Merchants, Strangers and Denizens, and all other 
and every of them, of what Estate or condition soever they be, that will buy 
or sell Com, Wines, Aver de pois. Flesh, Fish, and all other Livings and 
Victuals, Wools, Clothes, Wares, Merchandises, and all other things vendible, 
from whence soever they come by Foreigners or Denizens, at what place 
soever be it. City, Borough, Town, Port of the Sea, Fair, Market, or else- 
where, within the Realm, within Franchise, or without, may freely without 
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Interruption sell them, to what Person it shall please them, as well to 
Foreigners as Denizens, except always the enemies of our Lord the King, and 
of his Realm.* 

"Then is provided the punishment to be inflicted upon those 
that disturbed merchants in the sale of their commodities ; with 
a proviso that aliens should carry no wine out of this realm. 
See 1340, 1350. 

" In the * Statute of money,' made at York this same year 
(9 Edw. III. Stat 2, c. i), it was enacted : 

** • First it is provided. That from henceforth no Religious man, nor other 
shall carry any sterling out of this Realm of England^ nor silver in plate, nor 
vessel of gold, nor of silver, upon Pain of Forfeiture of the Money, Plate, or 
vessel that he shall so carry, without our special Licence.* 

" There had been previous restrictions of a like nature, as, for 
instance, in 9th Hen. III. (1225), where merchant strangers were 
required to employ their money in the purchase of commodities of 
this realm. See 1390. 

"1338. — Edward of 'England being now at war with Scotland 
and France simultaneously, issued an order (from the Continent) 
for the arrest and imprisonment of all the Lombard and other 
foreign merchants then in England, save only those of the 
Companies of the *Bardi* and *Peruchi' oi Florence^ and for 
seizing their goods and chattels wherever they could be found. 

" He also seized the property of the Cluniac and Cistercian 
monks throughout all England, and indeed all the religious 
establishments depending upon foreign ones, called alien priories. 
But he gave them the right of buying themselves offl 

" It has been urged in extenuation of this step that it was only 
taken as^ means of raising money under dire necessity. 

" 1340. — At a Parliament holden at Westminster this year, the 
Acts of 1335 and earlier were so far modified that merchants, 
denizens and foreigners, were to come and go, buy and sell, * so 
always that franchises and free customs reasonably granted by us 
and our Ancestors to the City of London, and other cities, 
boroughs, and good towns of our realm of England, be to them 
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saved.* This again was opening the way to conflict between home 
and foreign merchants. (See 1350.) 

"1350- — By t^^ 'Statute of Cloths* enacted this year (25 
Edw. III., Stat 4, c. 2) the statute of 1335 was modified and 
amplified as follows : The merchant, denizen or foreigner, might 
freely, and without challenge or impeachment of any, *sell in 
gross or at retail, or by parcels at his will, to all manner of people 
that will buy the same, notwithstanding any Franchises, Grants, 
or Custom used, or any other things done to the contrary ; sithence 
that such Usages and Franchises be to the common prejudice of the 
King and his people (5), and that no mayor, bailiff, catch-poll. 
Minister, nor other shall meddle with the sale of any manner of 
victual vendible, brought to cities, boroughs or other towns, nor 
fair nor market, but only he to whom the victuals be.' 

And Proclamation hereof was to be made. 

" 1353. — By Statute 2 of 27 Edw. III. great encouragements 
were offered to foreign merchants. While English merchants 
were forbidden upon pain of death and forfeiture of the goods, to 
deal in any merchandise of the staple, merchant strangers were 
permitted to carry these wherever they pleased, and also to sell 
their goods at the staple towns, or any other places, without being 
oppressed by purveyors forcibly taking any part of such goods for 
the use of the King, or any prelates, lords or ladies. 

" 1369. — The merchants of Flanders and of Lombardy, being 
frequently insulted in the streets of London, the King declared 
that they were under his protection, and that the kingdom was 
benefited by them. And by a Statute passed later in the same 
year (43 Edw. III., c. i.), merchants, denizens or aliens, were per- 
mitted freely to pass through the country and buy and sell all 
kinds of goods, carr3dng the staple article to the staple towns, 
there to be weighed, cockited and customed. Alien merchants 
were at liberty to carry their merchandise to any port whatever ; 
but denizens were not permitted to export any staple goods on 
pain of forfeiture of vessel and cargo, besides imprisonment for 
three years. 

" 1376. — The citizens of London petitioned Parliament that 
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they might enjoy their liberties, and that strangers might not be 
allowed to have houses, to be brokers, or to sell goods by retail. 
[See 1 33 1.] The petition was granted, saving always the rights 
of the Hanseatic merchants. 

'* 1378. — In the Statutes made at GUucester this year, that relating 
to merchants was reenacted with certain modifications. The Sta- 
tutes of 133s and 1340 are recited, and compliance therewith had 
been had, but so that the merchandise imported was ' sold and set 
to the King, to his Lords, and to all his People, by the hands of 
the Citizens, Burgesses, and other People, Denizens, to a great 
and excessive dearth [dearness] over that they should have been, if 
the merchant strangers, and others who bring such things into 
the Realm, might freely have sold them to whom they would* Nor 
were the merchant strangers that did come, or would come within 
the realm, to buy wools and other merchandises growing within 
the Realm, permitted to go, travel, and merchandise freely, or 
abide freely, as they were wont to do, to the great damage of the 
King, &c. Wherefore it was enacted that all such merchants 
(except the King's enemies) might sell their wines in gross to all ; 
by retail only to the inhabitants and freemen of cities, boroughs, 
and towns franchised \ and as to all other great wares, as cloth of 
gold, and silver, silk, sendal, napery, Unen cloth, canvas, and such 
other wares, and also all manner of other great merchandises not 
above expressed, whatsoever they be, from henceforth, as well 
aUens and denizens as well in the City of London'as^in other cities, 
boroughs, ports of the sea, towns, fairs, markets ^and elsewhere 
through the said realm, within franchise or without, might sell the 
same in gross to all, but in retail only to^the citizens and burgesses 
in their own cities and boroughs, and other great towns franchised. 

" Here was a piece of refinement which must have led to many 
disputes— rfor how was the foreigner to discriminate between bur- 
gesses and others ? (See 1392.) 

" 1381. — By 5 Rich. II., Stat i, c 3, it was assented and 
accorded — in view of increasing the Navy, * which is now greatly 
diminished,' that none of the King's liege people do from hence- 
forth ship any merchandise in going out or coming within the 
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realm of England, but only in ships of the King's legiance. 
Penalty, forfeiture of the merchandise, or its value. 

" But in the following year (1382) by 6 Rich. II. Stat i, c. 8, this 
enactment was so far modified, that where no English ships were to 
be had, merchants might bring in or carry forth their merchandise 
in other ships. 

" In the first-named measure we see an early inception of the 
principle of our Navigation Laws. (12 Car. II. c. 18.) The 
Laws of Oleron^ 1194, had indeed embodied the same principle. 

" 1390. — By Statute 14 Rich. II. c. 2, every foreign merchant 
bringing goods in England was required to give security to the 
officers of the Customs at the port of landing, that he would invest 
one-half of the proceeds of his goods so imported^ in wool, hides, 
woollens, lead, tin, butter, cheese, cloth, or other English com 
modities. Under this Act the staple was removed from Calais to 
England. 

" Chapter 3 of this Statute was specially stringent : 

** * Item, That for every Exchange that shall be made by merchants to the 
Court 0/ Rome, or elsewhere, that the s* merchants be firmly and securely 
bound in the Chancery, to buy within Three months after the sd Exchange made, 
merchandises of the Staple, as Wools, Leather, woolfels, Lead or Tin, Butter 
or Cheese, Cloths, or other commodities of the Land, to the value of the sum so 
exchanged, upon pain of Forfeiture of the same.* 

" Chapter 9 assured foreign merchants of a courteous reception 
and fair treatment. 

" 1392. — By the Statute of Winchester, the Act of 1378 was so 
far modified that merchant strangers might sell victuals by retail. 
No spiceries (in addition to wine) were to be carried forth of the 
realm. 

" 1402. — By 4 Hen. IV. c. 15, it was enacted that English 
money received for goods imported by strangers and denizens 
should be laid out in English goods * without carrying any gold or 
silver in coin, plate, or mass, out of the said realm, upon pain of 
forfeiture of the same,* less their reasonable costs in the trans- 
action, 

** 1404. — The intention of the^enactment of 1402 was made 
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more explicit by 5 Hen. IV. c. 9. Customers (/>., the comp- 
trollers of Customs) were to take surety of foreign merchants for 
carrying out the Act of 140a. Alien merchants were to sell their 
wares within a quarter of a year next after their importation. 
They were not to sell their merchandise to each other, ' And also it is 
ordained and established, That in every City, Town and Port of 
the Sea in England where the said merchants aliens or strangers 
be or shall be repairing, sufficient Hosts shall be assigned to the 
same merchants by the mayor, sherififs or bailiffs of the Cities 
Towns and Ports of the Sea ; and that the said Merchants Aliens 
and Strangers shall dwell in no other place but with their said 
Hosts so to be assigned ; and that the said Hosts . . . shall take 
for their Travel in the manner as was accustomed in old time.' 
" 1429. — By 8 Hen. VI. c. 20, it was enacted as follows : 

** ' Itetn^ Forasmuch as the King is informed that certain persons continually 
inhabiting in the Town of Calais^ with Merchants Aliens of their Affinity and 
Consent, for their singular Lucre, do imagine by subtil Means to diminish the 
Price of the Commodities of this Realm, wh** heretofore have been and yet be 
greatly used; in so much that when the Merchants Aliens ought to have 
repaired to the s* Town to buy Wools and Woolfels, they have been returned 
and withdrawn by the s** Inhabitants, so that the Poor men have been very 
weary of their Goods, and for great Mischief they must of necessity sell their 
Goods to the s* inhabitants of Calais^ w** will not buy the same but greatly 
within their price, to the great Hurt and Hinderance of the Sellers, and 
Abatement of the Price of the s* Commodities : the same our Sovereign Lord 
the King willing thereupon to provide Remedy, for his Profit, and the Avail 
of his Realm, hath Ordained . . . That from henceforth no Merchant continually 
inhabiting within the j* Town of Calais^ be suffered to buy beyond the sea any 
manner of wools, woolfels, leather, lead, nor tin, nor other merchandise, upon 
pain of forfeiture of the same as often as it may be proved,^ 

" Chapter 26 of the same enactment was as follows : 

'* ^ Item, For that Merchant Aliens of late have taken in Custom, that 
when they seU any of their merchandises to any Person within this Realm, 
they will not demand or receive for any payment for the same any manner of 
Silver, as they were wont, but only Gold, nobles, half nobles, and Farthings, 
w*" from time to time they do carry out of the Realm into other Strange 
Countries, where they be changed, to their increase, and forged [recoined] 
into other coins, so that they gain in the alloy of every Noble twenty pence, 
against the tenure of the Statutes thereof made, and to the great prejudice of 
this whole Realm : Our Lord the King, wishing in this case to provide 
Remedy, hath ordained. That no Merchant Alien shall constrain nor bind any 
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of the King's liege people by Promise Covenant or Bo^d, to make him payment 
in Gold for any manner of Debt w** to him may be due, nor refuse to receive 
payment in Silver for any manner of such Duty or Debt, upon the pain of the 
double value of the same. And also to eschew the great hopes w*" divers 
Persons of this Realm of England have had, and also be likely to have by 
their Loans made of their merchandises to Merchant Aliens, w"* have fled with 
the same, and daily take Sanctuaries, It is ordained, That no Englishman^ 
shall sell within this Realm, or cause to be sold hereafter, to any Merchant 
Alien; any manner of Merchandise; but' only for ready money in hand, or else 
in merchandises for merchandises, to be paid and contented in Hand, upon 
Pain of Forfeiture of the same.' 

" This measure was modified in the next session. 

" 1430-1. — In 9 Hen. VI. c 2, the Act of the preceding 
session is reissued, and it is recited that * because of which 
Ordinance the English Merchants have not sold, nor cannot sell 
nor utter their Cloths to Merchants Aliens, whereby the King 
hath lost his Subsidies and Customs, which he ought to have had, 
if the said Cloths had been sold as they were, and were wont 
heretofore, and English Merchants, Clothworkers and other the 
King's liege People in divers parts of his Reahn greatly annoyed 
and damaged/ Whereupon It was ordained *that the English 
Merchants riiight sell their Cloths to Merchants Aliens for ready 
payment in Money, or otherwise in Merchandise for Merchandise, 
to be paid and contented in Hand, or upon Loan of payment, to 
be made in Money or Merchandise, from six months, to six 
months next ensuing after such Buyings and Bargains made, 
without giving thereof further days of payment, upon Pain of 
Forfeiture of the same ; and this Ordinance shall endure as long 
as shall please the King : Provided always, that all other Articles 
contained in the said Ordinance made in the said eighth year 
shall stand in this force.* 

" 1437. — By the terms of a treaty concluded between Henry VI. 
and the Grand Master of Prussia this year, the merchants of 
Prussia and the Hanse Towns were exempted from the jurisdiction 
of the Admiral of England, and were granted the option of having 
any causes wherein they should be concerned tried with dispatch, 
and without the ceremony and formality of a suit in the superior 
Courts, but two or more judges appointed by the King — a species 
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of Tribunal of Commerce, A like mode of hearing the causes of 
English merchants in those countries was to be provided. 
** 1439- — The i8 Hen. VI. c 4, recites : 

" * Whereas great damages and losses daily come to the King and to his 
People, as well by the bu3ring and selling that the Merchants Aliens and 
Strangers do make at their proper WiU and Liberty, without any notice, 
governance, and surveying of any of the King's lawful liege people, as by such 
buying and seUing w*' they use together of all manner ot merchandises every 
of them with other, and also by corns and compassings, that they do, to impair 
and abate the Price and Value of all manner of merchandises of this Noble 
Realm, and to increase and inhance the price of all their own merchandises, 
whereby the s* Merchants Aliens be greatly enriched, and the king*s subjects. 
Merchants, Denizens, of the same Realm greviously impoverished, and great 
Treasure by the same Aliens carried out of this Realm, the Customs and 
Subsidies by them due to the King for the causes afores** greatly diminished, 
and the navy of the said Realm greatly destroyed and hindered.* 

" The Act of 1404 is recited, and it is admitted that the 
regulations therein provided *be not sufficient and convenient 
remedies enough against the Damages and inconveniences afore- 
said.* Whereupon it is enacted that aliens may not sell any 
merchandises to other aliens upon pain of forfeiture ; that mer- 
chant ahens should be under the survey of hosts, thus : 

** * All Merchants, Aliens, and Strangers from henceforth coming or abiding 
to merchandise within any city, town, borough, or port in England shall be 
under thfe surveying of certain people to be called Hosts or Surveyors, to them 
to be assigned by the Mayors, Sheriffs, or Bailiffs of the same cities, &&, by 
offering each in person before the Mayor, Sheriff or Bailiff to have an 
Host to him assigned within four days of his coming : the Hosts to be good 
and creditable persons. Englishmen bom, expert in the feat of merchandise, 
and not exercising such merchandise w^ the Merchant Aliens under their 
surveying for the time do use.' 

" These hosts were to be made privy to all sales and contracts 
by aliens. 

" AUens were to sell their merchandise, except cloths of gold, 
of silver, and of silk, within eight months of their being brought 
in. The proceeds to be employed in the purchase of English 
merchandise. Goods not sold might be exported Customs free. 
The hosts to register all contracts, and send transcript into the 
Exchequer. The fee of the hosts to be two pence in the £ 
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on all merchandises sold and bought. Hosts to be sworn to 
make true returns, and might be displaced for misconduct Ahen 
merchants not conforming to be committed to prison, and there 
remain imtil sureties were found. There were penalties on 
mayors, &c., for neglect of duty, and on persons refusing to be 
hosts. The Act to remain in force eight years, and to be 
proclaimed. Merchants of the Hanse, and those of countries in 
alliance with England exempted from operation of this measure. 

** 1452. — An attempt was made this year to heal the differences 
which had arisen between the English King and the merchants of 
the Hanse. For this purpose a Diet was held at Utrecht, but 
some of the Cities of the Confederation refused compliance to the 
terms of adjustment proposed. The merchants of Cologne^ how- 
ever, addressed the English monarch and expressed their desire 
to remain on terms of amity with him. The King replied that 
nothing on his part should be wanting to the faithful preservation 
of the antient friendship between England and Cologne ; and he 
desired to know whether the Hanse Towns generally were to take 
part with Lubeck in the hostile conduct of that city towards 
England. 

" The merchants of the Hanse resident in England made indi- 
cations of submission to the King. (Foedera^ v. xi., pp. 304-5.) 

" 1463. — The Parliament of Edw. IV., held this yesir, con- 
sidering that the wool of England was the principal commodity of 
the kingdom, and desirous of promoting the industry of the 
people and the prosperity of the towns, prohibited foreigners 
from buying or shipping any wool, woolfels, morlings, or shorlingSy 
from England or Wales. No wool growing south of the Tees 
was to be transported north of that river. Wools of this district, 
viz., Northumberland, Cumberland, Westmoreland, and Durham, 
and that of the districts of Yorkshire called Aldertonshire and 
Richmondshire might be shipped at the Port of Newcastle only 
for any foreign port; and the wool of the rest of the kingdom 
might be exported by denizens only, to the staple of Calais, and 
not elsewhere. The merchants of the staple of Calais were 
directed not to sell any wool or other staple goods without 
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receiving immediate payment, whereof one-haif should be made in 
English maney^ or buUioriy which latter should be immediately 
coined at the mint in Calais, and in three months be imported 
into England. It was also enacted that no English merchants 
should ship any goods outward or homeward bound in foreign 
vessels, except when no freight could be found in English ships. 
{VidezYAw, IV. c I.) 

" 1465. — The legislation recently passed under review had 
been found so irksome to foreign merchants, that many of them 
had altogether given up trading with England. The Act of 1404, 
which had been enforced with some vigour, was regarded as 
particularly obstructive , and now Parliament made a concession, 
that instead of merchants having to find security for faithfully 
investing the proceeds of their sales in English goods, their own 
guarantee alone should be taken. {Vide 4 Edw. IV. c. 6.) 

" 1472. — An altogether new turn was given to the requirements 
upon foreign merchants : they were now involuntarily to aid in 
providing us with weapons for defence and offence. 

"The 12 Edw. IV., a 2, recites :— 

** * Itenij because that our Sovereign Lord the King, by a Petition delivered 
to him in the s^ Parliament by the Commons of the same, hath perceived that 
great scarcity of Bow Staves is now in his Realm and the bow-staves that be 
in the Realm be sold at an excessive price, whereby the Exercise of Archery 
is greatly discontinued, and almost lost.* 

" And it is then enacted : — 

** * That every Merchant Stranger, and every or any of their Factors, 
Attomies or Servants, w** at any time after the Feast of St. Michael the 
Archangel next coming, shall bring, send or convey into this Land any 
merchandise in Carrick, Galley, or Ship from the City of Venice^ or any other 
City, Town, or Country from which any such Bow-Staves have been before 
this time brought sent or conveyed, sh* for every ton weight bring in four 
bow staves. Penalty for n^lect 6^. %<k The Staves imported to be surveyed 
and marked according to their quality.' 

" In 1483-4 the Bowyers complained of a * seditious conspiracy 
of the Lombards,' who had raised the price of bow-staves from 
40J. to ;^8 a hundred, and obliged them to take good and bad 
together without ' garbling.' It was therefore enacted (i Rich, III. 
c. II), that no Venetian or other merchant should be permitted to 
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import merchandise without bringing ten good bow-staves for 
every butt of Mahnsey or Tyrt ; and that bow-staves should be 
garbled, and sold only to natives of the King's dominions. 

" 1483-4. — In the first ParUament of Richard III. it was 
represented that the merchants of Italy — ^in which term were 
usually embraced all the people bordering on the Mediterranean, 
including the Catalans — kept houses and warehouses, and cellars 
in London and other places, in which they packed and mixed 
their goods, and kept them till they got good prices for them ; 
they sold by retail, contrary to the Statutes ; they bought English 
commodities, and sold them again in England; and they sent 
part of the money arising from their sales to their own country by 
Exchange — ^also contrary to the Statute; they received other 
foreigners to lodge in their houses, and made secret bargains with 
them ; they bought up wool, and sold part of it again to the King's 
subjects, and employed people to make part of it into cloth on 
their account; foreign artificers with their families resorted to 
London and other parts of England in greater numbers than 
formerly, and they engaged in the manufacture of cloth and other 
easy handicraft occupations, and also in the business of importing 
foreign goods and selUng them by retail in fairs and markets ; but 
they declined the more laborious occupations of ploughing and 
carting; they employed none but their own country people as 
workmen and servants, whereby the King's subjects were driven 
into idleness, beggary and vice; and after making fortunes in 
England, they retired to other countries to enjoy them. 

" The Parliament by way of remedy enacted that all Italian 
merchants, including Catalans, not being denizens, should sell the 
goods they now had in England, and invest the whole proceeds y 
their reasonable expenses excepted^ in English commodities, before 
ist May, 1485. All goods arriving after Easter 1484 should be 
sold within eight months after their arrival ; and all goods unsold 
at the end of eight months should be carried abroad within two 
months more, unless prevented by the weather, on pain of for- 
feiture. They were to be allowed to remove their imported goods 
from one place to another within the eight months. They might 
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take their own countrymen to lodge with them, but no others. 
They were prohibited from selling broken cloths in England, and 
from employing people to convert wool into cloth for their own 
account ; and they were enjoined to carry all the cloth and wool 
bought by them to countries within the Mediterranean. Foreigners 
were also prohibited from following any handicraft occupation in 
England, except as servants to English masters ; and they were 
particularly debarred from having any concern in the clothing 
trade. Foreign artificers or handicraftsmen were required to sell 
their wares by wholesale only, and in the place of their sojourn ; 
they were not to have any apprentices or servants other than 
English bom, except their own children. There was an exception 
in favour of the importers of books, written or printed, and of 
those who produced them. Thus literature in its earliest stages 
was productive of light ! ( Vide i Rich. III. c. 9.) 

" 1485.-— The King (Henry VII.) learning that certain English 
merchants intended to trade with foreign countries, especially with 
Italy, and observing from the practice of other nations, the advan- 
tage of having a magistrate appointed for settling disputes among 
them ; and also understanding that the city of Pisa was most con- 
venient for the residence of the English merchants, he, at the 
request of the merchants so intending to trade to Fisa and the 
adjoining countries, appointed Lorenzo Strozzi, a merchant of 
Florence, to be Consul to the English merchants in those countries, 
and delegated to him the power of hearing, and summarily deter- 
mining, all disputes between EngUsh subjects in those parts, and 
doing aU other things pertaining to the office of Consul ; with a 
right to receive li per cent, on all sales and purchases of the 
English in the City and Port of Pisa. {Fosdera, v. xii., p. 270.) 

" This is a very important event, leading directly up to the 
establishment of English Consular Courts in the East, which have 
engaged much attention of late. 

** It being reported to the first Parliament of this King that 
many foreign merchants had become naturalised in England, and 
had thereby escaped the heavy burdens placed upon aliens, it was 
enacted (by i Hen. VII., c. 2) that all foreigners made denizens 
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should pay the full duties payable by foreign merchants. This 
Act was renewed in 1496 by 11 Hen. VII., c. 14. 

" 1487. — Some disputes arose between the citizens of Cologne and 
the subjects of Scotland. The King (James IV.) endeavoui;ed 
to heal the breach ; the foreigners were dissatisfied, and obtained 
from the Emperor of Germany a Letter of Marque against the 
Scots. The Parliament of Scotland stepped in and obtained first 
a suspension of the commencement of hostilities, and afterwards 
an amicable adjustment of diflferences. (Macpherson : Hist of 
Com,, V. i. p. 707.) 

"1518 — Open discontent against the foreigners engaged in 
commerce was repressed in London on May-day of this year, 
taking the form of riot, with destruction of houses and property, 
led by apprentices, servants, watermen and priests. The com- 
plaints against them were summarised thus: There were such 
numbers of them employed as artificers, that the English could 
get no work; that the English merchants had little to do, by 
reason that the merchant strangers brought in all the silks, cloths 
of gold, wine, oil, iron, &c., that no man about buyeth of an 
Englishman. They also exported so much wool, tin, lead, that 
English adventures could get no living. That foreigners com- 
passed the City round about, in Southwark, Westminster, Temple 
Bar, Holbome, St. Martin's (le Grand), St. John's, St Aldgate, 
Tower Hill, and St Catherine's ; that they forestalled the markets, 
so that Englishmen were in want and starving, while the foreigners 
lived in abundance and pleasure. All of which was very likely 
true; but Englishmen were always slow to learn the lesson of 
thrift. 

" 153 1. — Henry VIII., being informed that Italians and other 
merchants brought commodities into England, which they sold 
well, and then returned the money to their respective countries by 
exchange, contrary to the Statutes made, and to the exhausting 
of the wealth of his realm, and the diminution of his customs, 
issued a Proclamation that the money they received for their wares 
should not be exchanged to other countries, but laid out in com- 
modities of this realm. It may be noted, perhaps, as a good 
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sign that the Parliament was no longer made a party to this solemn 
farce ! 

"1540. — ^There was enacted the 32 HeiL VIIL, c 16, 'Con- 
cerning Strangers/ Many of the Acts I have passed under review 
are recited ; it was further set forth that evasion of the restraint, 
under these statutes had been obtained by patents of denization ; 
but as these patents had been granted by the Crown, for valuable 
considerations, the ' evasion ' is not so apparent In future all 
letters of denization were to contain a proviso for observing the 
the laws. No subject or denizen was to keep more than four 
alien servants, except Lords of Parliament, who might keep six. 
Leases to aliens not designated were declared void, and the penalty 
for making these was ;£'5 to each party. 

" It had been the practice of this monarch to permit aliens to 
import and export goods on the like customs as natives, provided 
these were carried in English ships. This Act saved harmless 
Proclamations so made by the King. 

" 1622. — A new way of amercing strangers engaged in com- 
merce was now devised. The King (James I.) commissioned the 
Lord Keeper and others to collect annually the names, qualities, 
and professions of all strangei*s born (denizens or not denizens) 
now residing in England. And as there were sundry laws in force 
for preventing aliens and strangers born from the use of handicrafts, 
and of exercising manufactures in England, or selling by retail, 
and of bu3dng and selling native commodities, the said laws were 
to be put in execution : — 

** *Then and our will is that such Strangers as use the Trade of mer- 
chandise, and do not sell by retail nor employ themselves in buying and 
selling the native commodities of this kingdom, may notwithstanding this 
our Commission, continue to enjoy such liberties and freedoms as formerly 
they have enjoyed by the permission of us and our predecessors. Only we 
will that every such merchant shall pay to our use such annual acknowledge- 
ment, by way of quarterage, as by a Schedule under our hand we shall direct, or 
as our Commissioners shall set down under their hands; that so it may appear 
that they enjoy this freedom not by right, but of our mere grace and favour. 
Also that no stranger born, or bom in England of parents-strangers, who 
have not served an apprenticeship of at least 7 years, shall hereafter sell any 
wares by retail but only in gross : nor shall sell even in gross at Fairs or 
markets, or out of the City where they dwell. And that such strangers at present 
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settled with their families in England, and who use any manual trade, or the 
making of our new Draperies, and who desire to continue here may quietly 
so do, provided they put themselves under our Royal protection : and 
whereas by the laws of this Realm they ought not to work at all or use such 
Trades, but as servants to the English : they shall now enrol themselves as 
servants to ourselves, our heirs and successors ; whereby they may by law 
be freed and discharged ^^m the danger and penalty of our laws! Yet for 
the encouragement of all Strangers to bring new and profitable Trades and 
Manufactures into use here, every such stranger instructing any of our natural 
bom Subjects therein, may use such trade for the space of ten years : but they 
shall not at any time keep above two foreign journeymen, nor retain any 
apprentice but by indenture for 7 years. Yet our will is that such of the 
French nation, who, by reason of the late troubles in that kingdom who 
have taken refuge here shall be shown such favour, beyond the proportion 
of other strangers, as our commissioners shall think fit ; if within a con- 
venient time after those troubles shall be overthrown, they shall return into 
their own country again.' 

" The exemptions in favour of the Walloons are very ingenious ; 
but the real object of the Commission was to collect a tax from 
foreign merchants and workmen, for the benefit of the sovereign ! 

" 1660. — By 12 Car. II. c. 4, an Act for granting to His Majesty 
a subsidy of Tonnage and Poundage, it was enacted that for every 
tun of wine of the growth of France that should come into the 
port of London by way of merchandise, natural bom subjects were 
to pay £^\ los,, but strangers and aliens, j£6y with variations of a 
like character for the wines of other countries. Similar distinctions 
were made in the poundage duties for other goods. * English 
merchants shipping goods in foreign ships from England were to 
pay double duties, as if they were foreigners.' 

" 1 67 2. — The advantage resulting from the exportation of English 
commodities at length came to be seen ; and by 25 Car. II. c. 6, 
the aliens duty upon all native commodities (except coals) ex- 
ported by foreigners was removed; and in this regard foreign 
merchants were at length placed on an equality with those of 
England. 

" I need not pursue the subject further. The first ray of real 
light served to expel the darkness of the past, dense and profound 
as it had indeed been. It took very nearly two centuries after this to 
establish the doctrine and bring into practice free and unrestricted 
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commerce with all parts of the world. The only barrier still 
remaining is that created either by direct conflict, or want of 
harmony in the laws which regulate commercial transactions." 

With this matter the Conference was brought to a close : the 
Members before separating unanimously passed the following 

Votes of Thanks, 

Proposed by the Hon. D. D. Field, late President of the Associa- 
tion, seconded by Dr. E. E. Wendt, of London, Vice-President 
of the Association — 

" That the warmest thanks of the Association be offered to 
Dr. Becker, the Ober-Biirgermeister of Cologne, for his 
courtesy in presiding at the inaugural Meeting of the 
Conference, and to the Ober-Biirgermeister and the Biirger- 
meister and other authorities of the City of Cologne, for 
their kindness in placing the Hansa Saal at the disposal 
of the Association for the Conference." 

Judge PEABODy,of New York, moved,and Mr. J. Hinde Palmer, 
M.P., of London, seconded the following resolution, viz. : — 

" That the cordial thanks of this Association be given to Ober- 
STAATSANWALT Hamm, and the other members of the 
Local Committee, for their kind co-operation in providing 
a hearty welcome to the members of the Association, and for 
their generous hospitality in receiving the members of the 
Conference at the *Giirzenich' and likewise to Consul- 
General Baron von Oppenheim for the kind reception of 
the members of the Conference at the * Flora.'" 

Herr Oberstaatsanwalt Hamm, as Chairman of the Recep- 
tion Cbmmittee, replied to the vote of thanks in German, of which 
the following is a translation — 

" The serious work in which you are engaged — that is to say, to 
lay the foundation for a uniform law of all nations — ^reminds us 
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Germans how difficult it has been for us, and — ^in comparison with 
other nations — ^how late we have succeeded in attaining a united 
Germany and a uniform law. 

" Your Congress happened on the anniversary of Mars le Tour 
and Gravelotte, the sanguinary birthday of German unity. In the 
decade which has passed since the foundation of the German Em- 
pire, the compilation of a common criminal law, and of a common 
civil and criminal procedure, has been brought about by the inde- 
fatigable labours of many eminent men. We already possessed in 
common a law on general mercantile matters, and on Bills of 
Exchange, while the preliminary labours for a common German 
law on general civil matters are in active progress. And, con- 
sidering what is the greatest happiness of a people, we may at 
least consider ourselves as stepchildren of such happiness. But 
perhaps the dictum of one of our most celebrated jurisconsults may 
be suitably applied to us : * A law obtained without trouble may 
be compared to the children brought by the stork, because what 
the stork brought, the fox or the hawk may take away. But from 
the mother, who has borne the child, they cannot take the child 
away ; and just so laws and privileges cannot be taken from a 
people which has achieved them by difficult, heavy, sanguinary 
exertions. Not custom, but sacrifice, is the firm tie which binds 
its people to their laws ; and to a people favoured by Providence, 
law is not given as a gratuity, nor is its attainment facilitated, but 
on the contrary, made difficult to realise.' 

" And, gentlemen, we have here been witnesses that you are 
well aware that the higher uniformity of law, for which you strive, 
can only be obtained by continuous conscientious labours. We 
have seen with admiration that you do not disdain to enter into 
the minutest questions of detail, and that you especially try with 
assiduous industry and the most serious conscientiousness, to 
ascertain in every particular question what are the laws appertaining 
thereto in different nations; you add thereby in a prominent 
manner to the edifice of comparative legislation, the erection of 
which has only latterly been seriously attempted ; and, as each of 
us may have personally remarked, a particular advantage of such 

Q 
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Studies of comparative legislation is, that every one engaged in 
them obtains a better knowledge of his own laws. The law of 
one's own country, like the language of one's own people, is so 
intimately bound to and grown up with us, that we are scarcely 
aware of its rules and principles. Like the mother-tongue, the 
mother-law scarcely obtains our consideration until we attain a 
knowledge of foreign law, and have an opportunity of comparing 
them to each other. 

" And here is the point at which I wish to refer to the amiable 
words just uttered by your President, Sir Travers Twiss, in 
which he, in a hearty and kind way, expressed your gratitude for 
the hospitality with which the Congress was received at Cologne. 
We can really assure you that the intellectual impulse, as well as 
the interest in your high aims which you have aroused in us, will 
be retained as so rich a present which you, our guests, leave 
behind, that in this instance it is not the guests who have to thank 
the hosts, but just the reverse ; it is we who have to thank you ; 
this gratitude I have to express to you most cordially on behalf 
of the City of Cologne and its citizens. 

" At the same time, I wish to express to Mr. D. Dudley Field 
sincere thanks for the great kindness with which he has presented 
to the library of our Appeal Court his valuable book, * Funda- 
mental Principles of International Law,' a work which will be the 
more valued by the Judges of the Appeal Court, the State Procu- 
rators and the Advocates, as being the gift of the man who has 
rendered such eminent service in respect of the codification which 
has been brought about at New York. 

'^ In conclusion, I venture to hope that the ladies and gentlemen 
who have attended the just terminated Conference of the Associa- 
tion for the Reform and Codification of the Law of Nations, will 
retain for the City of Cologne and its citizens the same kind recol- 
lections as I, on their behalf, can promise them." 

Sir Travers Twiss, as President of the Conference, acknow- 
ledging the courteous hospitality of Herr Hamm and of the 
Reception Committee, said : — 

" I have listened with great pleasure to the kind remarks thai 
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fell from the worthy Chairman of the Local Committee, to whose 
\ hospitality the members of this Association are so much indebted, 
and I trust that, at our meeting in Liverpool next year, Herr 
Hamm will favour this Association with his presence, and enable 
its members to cordially respond to the kind feelings to which 
Herr Hamm has given expression." 

Mr. Henry Richard, M.P., of London, moved, and Herr 
Oberstaatsanwalt Hamm seconded, the following resolution : — 

"That the sincere thanks of the Association be offered to 
Consul-General H. H. Meier, the President of the Con- 
ference, and to the Vice-Presidents, Mr. David Dudley 
Field, Sir Travers Twiss, Judge Peabody, and Dr. E. E. 
Wendt ; and to the Secretaries, Mr. H. D. Jencken and 
Syndicus Dr. Marcus, for their effectual exertions in 
furthering the interests and promoting the success of this 
Conference." 

In the meanwhile the Ober Biirgermeister, Dr. Becker, had 
entered the Hall, and on the invitation of the President, having 
taken his seat next to him. Sir Travers Twiss rose and com- 
municated to Dr. Becker the vote that had been passed Dr. 
Becker, in reply, said that he could not allow the Meeting to 
close without a few words of parting greeting : most cordially he 
wished the Association prosperity in the noble work they had 
undertaken, and he only trusted that success might attend its 
future meetings. Personally he had to express the extreme 
pleasure it afforded him to have met, in so brief a space of time, 
ladies and gentlemen of note from different countries and distant 
parts of the world. He trusted that the acquaintances he had 
thus the good fortune to make might be lasting ; and he added 
that, whatever happened, the pleasant recollection of their pre- 
sence would be constant 

Mr. H. W. Freeland, late M.P. for Chichester, then moved, 

Q 2 
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and Dr. van Hamel, of Amsterdam, seconded the following 
resolution, thanking the representatives of the Public Press : — 

" That the thanks of this Association be offered to the Editor 
of the Kolnische Z^tung^ and to the other gentlemen of the 
Public Press, for the care and accuracy with which they 
have reported the proceedings of the Conference.** 

All the above Resolutions were carried by acclamation. 

His Excellency Andrew White, late Minister for the United 
States at Berlin, who had in the meantime entered the Hall, in 
reply to some complimentary remarks by Sir Travers Twiss as 
to the action taken by the Americans in the work of the Associa- 
tion, said that it afforded him unqualified pleasure to be able, even 
though at so late an hour, to attend this meeting ; personally he 
took the greatest interest in the objects which the Association had 
in view, and he assiu*ed the President and the members that they 
might rest certain that no lack of support on the part of his feUow- 
citizens would be felt. 

Sir Travers Twiss then, in a few appropriate words, declared 
the Conference at an end, expressing a hope to meet many of 
those now present in the month of August at Liverpool next year. 

By Order of the Committee, 

Alexander Scott, 

Assistant Secretary. 

33, Chancery Lane, London. 
2oM February ^ 1882. 
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APPENDIX A. 



THE YORK AND ANTWERP RULES. 

Rule I. Jettison of Deck Cargo, — No jettison of deck caigo shall be made 
good as general average. 

Every structure not built in with the frame of the vessel shall be considered 
to be a part of the deck of the vessel. 

Rule II. Damage by Jettison, — Damage done to goods or merchandise by 
water which unavoidably goes down a ship's hatches opened or other opening 
made for the purpose of making a jettison shall be made good as general 
average, in case the loss by jettison is so made good. 

Damage done by breakage and chafing or otherwise from derangement of 
stowage consequent upon a jettison shall be made good as general average, in 
case the loss by jettison is so made good. 

Rule III. Extinguishing Fire on Shipboard, — Damage done to a ship and 
cargo or either of them by water or otherwise in extinguishing a fire on board 
the ship shall be general average ; except that no compensation be made for 
damage done by water to packages which have been on fire. 

Rule IV. Cutting away Wreck, — Loss or damage caused by cutting away 
the wreck or remains of spars or of other things which have previously been 
carried away by sea-peril shall not be made good as general average. 

Rule V. Voluntary Stranding, — When a ship is intentionally run on shore 
because she is sinking or driving on shore or rocks, no damage caused to the 
ship, the cargo and the freight, or any or either of them, by such intentional 
running on shore shall be made good as general average. 

Rule VI. Carrying Press of Sail, — Damage occasioned to a ship or cargo 
by carrying a press of sail shall not be made good as general average. 

Rule VII. Port of Refuge Expenses. — When a ship shall have entered a 
port of refuge under such circumstances that the expenses of entering the port 
are admissible as general average, and when she shall have sailed thence with 
her original cargo or a part of it, the corresponding expenses of leaving such 
port shall likewise be admitted as general average ; and, whenever the cost of 
discharging cargo at such port is admissible as general average, the cost of 
reloading and stowing such cargo on board the said ship, together with all 
storage charges on such cargo, shall likewise be so admitted. 

Rule VIII. Wages and Maintenance of Crew in Port of Refuge, — When a 
ship shall have entered a port of refuge under the circumstances defined in 
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Rule VII., the wages and cost of maintenance of the master and mariners from 
the time of entering such port, until the ship shall have been made ready to 
proceed upon her voyage, shall be made good as general average. 

Rule IX. Damage to Cargo in Discharging. — Damage done to cargo by 
discharging it at a port of refuge shall not be admissible as general average, 
in case such cargo shall have been discharged at the place and in the manner 
customary at that port with ships not in distress. 

Rule X. Contributory Values, — The contribution to a general average 
shall be made upon the actual values of the property at the termination of the 
adventure, to which shall be added the amount made good as general 
average for property sacrificed ; deduction being made from the shipowner's 
freight and passage-money at risk of such port-charges and crew's wages as 
would not have been incurred, had the ship and cargo been totally lost at the 
date of the general average act or sacrifice ; deduction being also made from 
the value of Ae property of all charges incurred in respect thereof subsequently 
to the arising of the claim to general average. 

Rule XI. Loss of Freight, — In every case in which a sacrifice of cargo is 
made good as general average, the loss of freight, if any, which is caused by 
such loss of cargo shall likewise be so made good. 

Rule XII. Amount to be made good for Cargo. — The value to be allowed 
for goods sacrificed shall be that value which the owner would have received, 
if such goods had not been sacrificed. 
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APPENDIX B. 



PRINCIPLES FOR AN INTERNATIONAL LAW TO GOVERN 
BILLS OF EXCHANGE, ADOPTED BY THE ASSOCIATION 
AT THE BREMEN, ANTWERP, FRANKFORT, AND BERNE 
CONFERENCES. 

1. The capacity to contract by means of a bill of exchange shall be 
governed by the general capacity to enter into an obligation. 

2. To constitute a bill of exchange it shall be necessary to insert on the 
face of the instrument the words ** Bill of Exchange " or their equivalent 

3. It shall not be obligatory to insert on the face of the instrument, or on 
any indorsement, the words ** Value received" nor to state a consideration. 

4. Usances shall be abolished. 

5. The validity of a bill of exchange shall not be affected by the absence or 
insufficiency of a stamp. 

6. A bill of exchange shall be deemed negotiable to order, unless restricted 
in express words on the face of the instrument or on an indorsement 

7. The making of a bill of exchange to bearer shall not be allowed. 

8. The rule of law of distantia loci shall not apply to bills of exchange. 

9. A bill of exchange shall be negotiable by blank indorsement. 

10. The indorsement of an overdue bill of exchange which has not been 
duly protested for dishonour for non-payment shall convey to the holder a 
right of recourse only against the acceptor and indorsers subsequent to due 
date. Where due protest has been made, the holder shall only possess the 
rights of the indorser to him against the acceptor, drawer, and prior in- 
dorsers. 

11. The acceptance of a bill of exchange must be in writing on the face of 
the bill itself. The signature of the drawee (without additional words) shall 
constitute acceptance, if written on the face of the biU. 

12- The drawee may accept for a less sum than the amount of the bill. 

13. In case of dishonour for non-acceptance or for conditional acceptance, 
the holder shall have an immediate right of action against the drawer and the 
indorsers for payment of the amount of the bill and expenses, less discount. 

14. The cancellation of a written acceptance shall be of no effect. 

15. Where the acceptor shall have committed an act of bankruptcy before 
due date, the holder shall have an immediate right of action against the 
drawer and indorsers for payment of the amount of the bill and expenses, 
less discount. 
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i6. No'days of grace shall be allowed. 

17. The holder of a bill of exchange shall not be bound, in seeking 
recourse, by the order of succession of the indorsements, nor by any prior 
election. 

18. Protest, or noting for protest, shall be necessary to preserve the right of 
recourse upon a bill of exchange dishonoured for non-acceptance or for 
non-payment. 

19. Immediate notice of dishonour shall be necessary to preserve the right 
of recourse upon a bill of exchange.* 

2a The time within which protest must be made shall be extended in the 
case of zns major during the time of the cause of interruption, but shall not in 
any event exceed a short period of time to be fixed by the code. 

21. No annulling clause need be inserted in duplicates. 

22. A simultaneous right of action on a bill of exchange shall be allowed 
against all or any one or more of the parties to the bill. 

23. The surety upcm a bill of exchange (dormmr (Paval) shall be primarily 
liable with the person whose surety he is. 

24. The capacity of a foreigner to contract by means of a bill of exchange 
shall be governed by the law of his country ; but a foreigner who enters into 
a contract of exchange, being incapable of binding himself by such a contract 
in his own country, shall be bound, if he is capable of binding himself by such 
a contract under the law of the country in which he contracts. 

25. The owner of a lost or destroyed bill of exchange, duly protested for 
want of payment, has a right, upon giving security, to payment of the bill by 
the acceptor, any indorser prior to himself, or the drawer. 

26. The limitation <^ acticNOs upon bills of exchange against aH the parties 
(acceptor, drawer, indorsers and sureties = danneurs cPaval) shall be eighteen 
months from due date. 

27. In the foregc^ng articles the term Bill of Exchange shall include Pro* 
missory Note, where such interpretation is applicable; but Promissory 
Note shall not apply to coupons, bankers* cheques, and other similar 
instruments in those countries where such instruments are classed as 
promissory notes. 

• Substituted at Frankfort for "Default of notice of dishonour for non-acceptance or non- 
patent shall not entail upon the holder or other parties to a bill of exchange the loss of 
their right of recourse for the amount of the bill ; but the defaulting party shall nevertheless 
be liable for any damage occasioned by such default/' passed at Bremen. 
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APPENDIX C. 



REPORT OF THE ENGLISH COMMITTEE ON NEGOTIABLE 
SECURITIES, PRESENTED TO THE COLOGNE CONFER- 
ENCE, AUGUST 1881. 

At the Conference of this Association, held at Berne in August last year, 
the Meeting adopted the following resolutions, brought forward by the Bremen 
Branch of the Association, namely : — 



The expression ** Securities to Bearer " shall hereinafter be understood to 
mean only shares, bonds, debentures, and all obligations for the payment to 
bearer of a sum certain^ and issued in a series 0/ definite and equal sums. It 
shall not embrace paper money. 

IL 

Every issue of Securities to Bearer shall be entered in a public register, 
accessible to all persons ; such entry shall contain all the conditions of the 
issue, especially all the particulars of mortgages and other charges bearing 
upon or affecting such securities. 

IIL 

A document issued as a security to Bearer shall be changed by the issuer 
into a Security to Order (nominative) and ince versAy at the option and on the 
demand of the holder, at his own expense. All other alterations affecting the 
character of the instrument are excluded. 

IV. 

The title of a bond-fide holder of a document issued as a Security to Bearer 
shall not be affected by prior equities. 

V. 

A hond-fide holder of a Security to Bearer shall be entitled to hold the same 
against all persons whomsoever. 

These resolutions were subsequently submitted to the Institute of Bankers, 
London, and agreed to by the Council of that Society, with but minor modifi- 
tions, as marked above in italics. Since that time the matter has been also 
brought to the notice of the Association of Chambers of Commerce of the 
United Kingdom, and a promise has been obtained from the Council of that 
Association that they will submit these resolutions to the next meeting of the 
Association, to be held in the month of October next ; every hope being 
entertained that the Chambers of Commerce will endorse the views adopted 
by the Institute of Bankers. An additional interest has been evinced by those 
influential bodies in this matter, and our Committee has been requested to 
favour them with further information and the result of our deliberations, and 
copies of resolutions (if any) which we may agree to. 
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APPENDIX D. 



ADDITIONAL PROPOSALS TO THE BERNE RESOLUTIONS 
RESPECTING SECURITIES TO BEARER. Moved by R. Beisert, 
Syndic of the Kaufmannschaft of Berlin, and Dr. Marcus, Syndic of the 
Bremen Chamber of Commerce. 

Resolution IIa. 

The conditions and charges which according to Resolution II. must be 
entered in the Public Register, must also be indicated in the Security itself. 

Resolution IIb. 

The operation of a Security to Bearer shall commence from the time of its 
leaving the issuer's hands whether with or without his consent. It shall 
continue even though the issuer shall have died or become legally incapable of 
managing his own affairs. 

Resolution VL 

No action upon a coupon or a dividend-warrant can be brought after the 
expiration of four years from the day on which the interest has become due. 
Respecting other Securities the limitation of action is fixed at thirty years 
from the day of their falling due. 
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APPENDIX E. 



AN INTERNATIONAL SYSTEM OF SEA SIGNALS. 

Resolution proposed by Dr. F. A. P. Barnard. 

Whereas J The safety of human life and other interests of grave magnitude 
are often dependent on the facility, expedition, and certainty with which 
intelligence can be exchanged between vessels meeting on the open sea : 

And, Whereas, The diversity of signal systems employed by diflferent 
nations, and by different classes of navigators of the same nation, is a source 
of frequent embarrassment in making such communications : therefore 

Resolved, That this Association respectfully recommend to the governments 
of all maritime powers to consider the expediency of calling an International 
Conference, to consist of delegates from all the powers interested, charged 
with the duty of devising a common system of sea signals, to be subsequently 
adopted and prescribed by the authority of the assenting powers, for universal 
use in exchanging communications at sea between vessels of all nationalities, 
and upon all navigable waters throughout the globe. 
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APPENDIX F. 



UNIFORM SYSTEM OF TIME. 

Resolution proposed by Dr. F. A. P. Barnard. 

WhereaSf Since the creation of a vast system of artificial lines of rapid 
transit and telegraphic communication, extending through wide differences of 
longitude upon both continents, great confusion in time-reckoning has arisen 
in consequence of the use, throughout the same districts of country, of the 
differing times of many loCal meridians ; and, 

Whereas, The actual time in use at any place is generally arbitrary and at 
variance, often by many minutes, with the true local time of such place ; and, 

WhereaSf Such differences between true and arbitrary time are in no way 
practically disadvantageous in the affairs of life, when universally tmderstood 
and observed ; and, 

Whereas, It is practicable, by referring the times of all places on the globe 
to a limited number of meridians suitably chosen, to create a time system for 
the world, so nearly uniform that the minute and the second shall be every- 
where the same, and the times of places widely differing in longitude shall 
differ onjy by entire hours — a system of great simplicity and likely to be 
conducive to the convenience of all mankind *, therefore 

Resolved, That this Association approves and recommends to the favorable 
consideration of the governments of all nations, as well as to all scientific 
associations, chambers of commerce, boards of trade, and telegraphic and 
transportation companies, a time system for the* world, founded on the 
following principles : 

1. Twenty-four standard meridians to be fixed upon, distant from each other 
fifteen degrees, or one hour each, in longitude, to which, and to which only, 
the arbitrary local times kept at all places on the earth's surface shall be 
referred. 

2. The prime meridian, or that by reference to which the positions of all 
the remaining one-hour meridians are to be determined, to be the meridian 
situated in longitude one hundred and eighty degrees, or twelve hours, 
distant from the meridian of Greenwich, which prime meridian passes near 
Behring's Strait and lies almost wholly on the ocean. 

3. The diurnal change of count in the monthly calendar to begin when it 
is midnight on this prime meridian, and the same change to take place for 
the several meridians successively, until the circuit of the globe has been 
completed from east to west 
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4. The hour of the day at any place to be regulated by the standard 
meridian nearest such place in longitude, it being reckoned as twelve o'clock, 
noon, at the moment the mean sun passes such standard meridian. The 
minute and second to be the same at all times and for all places throughout 
the earth. 

5. The hours of the day to be numbered from one to twenty-four without 
interruption, and the division of the day into two halves of twelve hours each 
to be abandoned. 

6. For special purposes, as with a view to promote exactness in chronology 
and to facilitate synchronous observations in science, the day and the time of 
the day as determined by the prime meridian to be employed as a kind of 
universal time reckoning, under the name of Cosmopolitan Time. 

7. For the sake of distinction, the hours of Cosmopolitan Time to be 
denoted by symbols and not by numbers ; and preferably by the letters of 
the English alphabet taken in their order, which, omitting J and V, are 
twenty-four in number — these letters being also associated with the standard 
meridians in regular order from east to west, so that F corresponds to the 
90° meridian passing near Calcutta, M to the Greenwich meridian of 180°, 
S to the meridian of New Orleans, 270P, and Z to the prime or zero meridian. 
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APPENDIX G. 



INTERNATIONAL COINAGE. 
Resolution proposed by Dr. F. A. P. Barnard. 

Whereas f All the efforts which have been hitherto made by diplomatic 
correspondence or by international conferences, to effect the unification of the 
monetary systems of the world, have signally failed: and whereas, such 
failure has been evidently owing to the fact that the world is not yet prepared 
and cannot be induced to adopt any single monetary system, no matter how 
manifest its merits, to the entire exclusion of aU those which use has made 
familiar : and whereas, the creation of a system of coinage for international 
purposes does not appear to involve the necessity of displacing or interfering 
with national systems already existing, while, if established on a judiciously 
chosen unit, such international system may blend with and form a part of aU 
local systems : and whereas, the gram weight of gold, nine-tenths fine, affords 
a value in sufficiently convenient relations with the gold coins of the principal 
commercial nations, to serve as such international unit ; therefore. 

Resolved^ That the creation by convention between the leading powers of 
the civilised world, of an international coinage, founded on the gram weight 
of gold, nine-tenths fine — ^the coins of such systems to bear no denominational 
stamp but that of their metric weight and their fineness — would, in the view 
of this Association, contribute materially to facilitate the business of inter- 
national exchange, and would constitute an important step toward the possible 
unification of all the monetary systems of the world. 
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